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In the Superior Court of the State of Washington in 
and for the County of King. 


WILLIAM DETTERING, Plaintiff, 
VS. 
Henry Ropen, Defendant. 


PASE DANN Or Sai ier 
State of Washington, County of King—ss. 


A. Winpt, being first duly sworn, on oath de- 
poses and says: That at all times hereinafter men- 
tioned he was and now is a citizen of the United States, 
above the age of twenty-one years, competent to be a 
witness in the above entitled action and in no wise 
imeerested there. 

Mhat om the 10th day ot March, 1912, he re- 
ceived the hereunto attached original summons and 
complaint in the above entitled action, and on the 10th 
day of March, 1914, he served the same upon Henry 
Roden, the defendant in said action, by delivering to 
and leaving personally with Henry Roden, in King 
County, State of Washington, a true and correct copy 
of said summons, together with a copy of the com- 
plaint in said action. A. WINDT. 

Subscribed and sworn to before me this 10th day 
of March, A. D. 1914. 

B. A. NorTHRUP, 


Notary Public in and for the State 
of Washington, residing at Seattle. 


Filed in Clerk’s Office, Mar. 31, 1914. 
W. K. SicKxets, Clerk. 
By G. A. Grant, Deputy. 
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In the Superior Court of the State of Washington in 
and for the County of King. 
WILLIAM DETTERING, Plaintiff, 
VS. 
Henry Ropen, Defendant. 


COMPLAINT. 


The plaintiff complains of the defendant and al- 

leges and says: 
if. 

That the defendant now is and at all times here- 
inafter named was an attorney at law duly author- 
ized and licensed to practice law in the District of 
Alaska. 

IT. 

iaewon or about the Ist day of Mepmnany,, 2. 7): 
1910, the plaintiff employed the defendant to repre- 
sent the plaintiff as an attorney at law in certain liti- 
gation then pending in the District of Alaska, and 
made, executed and delivered to the defendant a cer- 
tain power of attorney to be used by the said defend- 
ant in the progress and settlement of such litigation 
for which the defendant was so employed by the plain- 
tiff as his attorney. 

IIT. 

diate on tie Ietaay of February, A. D. 1910, tie 
plaintiff was the owner of Seventeen thousand five 
hundreds dollars ($17,500.00) in gold dust then on 
deposit in the Washington-Alaska Bank at Fairbanks, 
in Alaska, and which said gold dust was then on de- 
posit for the purpose of securing a certain promissory 
note made by the plaintiff and one Henry Asheim, and 
made payable to J. De Journel, for the sum of Nine 
thousand dollars ($9,000.00). 

IV 


That while the said defendant was so employed 
by the plaintiff to represent the plaintiff in said liti- 
gation and to represent the interests of plaintiff in 
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certain litigation pertaining to the interests of the 
plaintiff in certain mining claims, the defendant by 
virtue and authority of said power of attorney so made 
by the plaintiff to the defendant to aid the said de- 
fendant in representing plaintiff and his interests in 
said mining claims, wrongfully and without authority 
withdrew, signed away and delivered over to other 
persons, and wrongfully consented and permitted to be 
delivered over to other persons, adverse to the plain- 
tiff, the said seventeen thousand five hundred dollars 
in gold dust, without any authority or right whatso- 
ever so to do, and thereafter wrongfully and fraudu- 
lently failed, neglected and refused to pay over to, or 
to account to, the plaintiff for said gold dust or any 
part or portion thereof, and wrongfully and fraudu- 
lently denied having signed away the rights of the 
plaintiff in and to said gold dust, and denied having 
wrongfully converted or disposed of the same. 


Vv. 

That the plaintiff never knew of the facts rela- 
tive to the wrongful disposition and wrongful and 
fraudulent disposal of said gold dust until on or about 
tie 2Uth day of December, A. DD. 1913, at avhich said 
time it was impossible for the plaintiff to obtain pos- 
session of said gold dust or to recover the value of 
the same or any part or portion thereof, and that the 
failure of the plaintiff to learn the facts relative to 
the wrongful and fraudulent disposal and diversion of 
said gold dust was due wholly to the wrongful, fraudu- 
lent acts and declarations of the defendant in wrong- 
fully concealing the true facts relative to the same 
from the plaintiff. 

NL. 


That the plaintiff has been injured and damaged 
by the wrongful, unauthorized and fraudulent acts of 
the defendant as herein set forth in the full sum of 
Seventeen thousand five hundred dollars ($17,500.00). 

AND FOR A SECOND CAUSE OF ACTION PLAINTIFF 
ALLEGES AND SAYS: 
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Ig 
Plaintiff hereby refers to and repeats each and all 
of the allegations contained in the first cause of action 
set forth herein, and makes said allegations and each 
of them parts of this his second cause of action. 
ILE 
That while the said defendant was so acting for 
the plaimtifi as his attorney at law, and while the 
plaintiff was entitled to all facts in the possession of 
the defendant, and to fair dealing in all respects from 
the defendant, the defendant wrongfully, unlawfully 
and fraudulently misrepresented the facts as to the 
disposition and diversion of the said seventeen thou- 
sand five hundred dollars’ worth of gold dust, and 
wrongfully and untruthfully informed the plaintiff that 
he had never consented to any disposition of said gold 
dust or signed away any right of the plaintiff in or 
to the same or any part thereof. 
ineE 


That by said assertions of the defendant so made 
as set forth in the preceding paragraph the plaintiff 
was led to believe and did believe that he has a good 
defense in a certain suit brought by Ferdinand De 
Journel, as Plaintiff, against this plaintiff, as defend- 
ant, in the Superior Court of the State of Washington, 
in and for the County of King, to recover upon said 
promissory note for said sum of Nine thousand five 
hundred dollars. 

Ty. 


That the plaintiff, believing he had a good de- 
fense to said promissory note, employed counsel and 
attorneys at great cost to defend the same, and went 
fo a latee expense for atfermeys fees in defending 
said suit, when in truth and in fact this defendant had 
no defense to said suit as developed upon the trial of 
the same in the Superior Court of the State of Wash- 
ington for King County, by reason and wholly due 
to the wrongful and fraudulent acts of the defendant 
in wrongfully and fraudulently disposing and divert- 
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ing said Seventeen thousand five hundred dollars in 
gold dust. 


ve 


That the plaintiff was required to pay and did 
pay the sum of Six hundred dollars for attorney’s and 
counsel fees in said action hereinbefore named, and 
the costs of said suit, amounting to the sum of $470 
dollars over and above the amounts which the plaintiff 
would have been required to pay had the defendant 
truthfully stated the facts to the plaintiff relative to 
the wrongful diversion and disposition of said gold 
dust, and the plaintiff has been damaged thereby in 
the sum of One thousand seventy ($1070) dollars. 

WueEREFORE The plaintiff demands judgment as 
follows: 


Judgment against the defendant in the sum of 
Seventeen thousand five hundred dollars ($17,500.00) 
upon the plaintiff's first cause of action herein, and 
judgment against the defendant in the sum of One 
thousand seventy dollars upon the plaintiff's second 
cause of action herein, amounting in all to the sum of 
Eighteen thousand five hundred seventy dollars to- 
gether with his costs and disbursements herein. 


ARTHUR E. GRIFFIN, 
Attorney for Plaintiff. 


State of Washington, County of King-—ss. 


WILLIAM DETTERING being first duly sworn, on 
oath says: That he is the plaintiff in the above-en- 
titled action; that he has read the foregoing Complaint, 
knows the contents thereof, and believes the same to 
be true. 

WILLIAM DETTERING. 


Subscribed and sworn to before me this 9th day 
of March, A. D. 1914. 


ARTHUR E. GRIFFIN, 
Notary Public in and for the State 
of Washington, residing at Seattle. 
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Filed in Clerk’s Office Mar. 31, 1914. 
W. K. SicKkeEts, Clerk. 
By G. A. Grant, Deputy. 


In the Superior Court of the State of Washington 
for the County of King. 


WILLIAM DETTERING, Plaintiff, 
VS. 
Henry Ropen, Defendant. 


NORICE. 


Toe Wie1iam DETTERING, Plaintwt im) the above Yen- 
entitled action, and to ARTHUR E. GRIFFIN, his 
attorney: 


You AND Eacu oF You WILL PLEASE TAKE No- 
TACE That the defendant Henry Roden, by his attor- 
meys Farrell, Kane & Stratton, will present to te 
Honorable the Judges of the Superior Court of King 
County, in the department to which the above entitled 
case has been assigned, on the 30th day of March, 
1914, at 1:30 o'clock P. M., or as soon thereafter as 
counsel can be heard, the accompanying Petition for 
Removal of the above entitled action to the District 
Court of the United States for the Western District of 
Washington, Northern Division, together with the 
Bond for Removal, a copy of which is hereto attached. 

Dated this 30th day of March, A. D. 1914. 

FARRELL, KANE & STRATTON, 
Attorneys for Defendant 


Filed in Clerk’s Office, Mar. 30, 1914. 
W. Is. SIcKELS, Clethk 
By G. A. Grant, Deputy. 
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In the Superior Court of the State of Washington 
for the County of King. 


WILLIAM DETTERING, Plaintiff, 
VS. 
Henry Ropen, Defendant. 


iNGi:... saeeee 


PETITION FOR REMOVAL TO THE DISTRICT 
COURIOF THE UNTIED STATDolnOR ain 
WESTERN DISTRICT OF WASHING- 
TON, NORTHERN DIVISION. 


To the Honorable, the Judges of the Superior Court 
of the State of Washington, for King County: 


The petition of Henry Roden, of Iditarod, Alaska, 
respectfully shows: 

That the above entitled cause is a suit at common 
law, of a civil nature, wherein the matter in dispute 
now exceeds and at the time of the commencement 
of this suit, exceeded, the sum of Three thousand dol- 
lars ($3,000.00) exclusive of interest and costs, and 
that this suit, and the entire controversy therein 1s 
between the above named plaintiff William Dettering 
on the one side, who at the time of the commencement 
of this action was, ever since has been, and now is, 
a citizen of the United States, a citizen of the State 
of Washington, residing in the Western District of 
Washington, and residing in King County, State of 
Washington, and residing within the jurisdiction of 
tims Court; amd yor petitioner, Henry Roden, the 
above named defendant, on the other side, is not now, 
and was not at the time of the commencement of this 
action, and never has been at any time whatsoever a 
citizen or resident of the State of Washington, but is 
now and at all times has been a citizen and resident of 
Alaska. 

Your petitioner desires to remove this suit from 
the Superior Court of the State of Washington for 
King County, into the United States District Court for 
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the Western District of Washington, Northern Di- 
vision. 

Your petitioner offers and files herewith a Bond, 
with good and sufficient surety for its entering into 
the District Court of the United States for the West- 
ern District of Washington, Northern Division, within 
thirty days, a certified copy of the record in this suit, 
and for paying all costs that may be awarded by said 
District Court if said Court should hold that this suit 
was wrongfully or improperly removed thereto. 


Your petitioner further prays that said surety and 
bond may be accepted and that this suit may be re- 
moved to the next District Court of the United States 
in and for the Western District of Washington, North- 
ern Division, pursuant to the Statutes of the United 
States, in such case made and provided, and that no 
further proceedings may be had therein in this Court. 

This petition is supported by the Affidavit of the 
plaintiff hereto attached. 


FARRELL, KANE & STRATTON, 
Attorneys for Petitioner. 


State of Washington, County of King—ss. 

J. H. Kane, being first duly sworn, on oath de- 
poses and says: That he is one of the attorneys for 
the Petitioner in the above entitled action, and makes 
this verification for and on behalf of said petitioner 
for the reason that the said Henry Roden is not in 
the State of Washington; that he has read the fore- 
going petition, knows the contents thereof, and that 
the same is true. 


J) ia: 


Subscribed and sworn to before me this 27th day 
or March, A. D. TO 
STANEY J. PADDEN, 
Notary Public tivand for the State 
of Washington, residing at Seattle. 
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State of Washington, County of King—ss. 

Henry Ropen, being first duly sworn, on his oath 
deposes and says: That he 1s the defendant named 
in the above entitled action; that he is now and for 
pie past, seventeen. years lias beam a resident of the 
Territory of Alaska; that at the present time he is a 
fesidemt amd citizen or Alaska residing at Iditardd; . 
that lhe is not now and has never been a resident of 
the State of Washington; that the Summons and Com- 
plaint in the above entitled action was served upon 
him as he was passing through the city of Seattle, on 
his way to his home in Alaska. 

That he makes this Affidavit for the purpose of 
having said case transferred from the State Court to 
the: Federal Court. 

Dated this 10th day of March, 1914. 

Henry Ropen. 

Subscribed and sworn to before me this 10th day 
of March, A. D. 1914. 

Leroy V. NEwcoms, 
Notary Public in and for the State 
of Washington, residing at Seattle. 


Filed in Clerk’s Office, Mar. 30, 1914. 
WW. I. Sremers, Clerk. 
by G A. Granr, Deputy. 


In the Superior Court of the State of Washington 
for King County. 


WILLIAM DETTERING, Plaintiff, 
VS. 
HENRY Ropen, Defendant. 


ING) 
BOND ON REMOVAL. 
Know Att Men By THESE PRESENTS: That 


we, Henry Roden, as principal, and the Aetna Acci- 
dent & Liability Co., as surety, stand held and firmly 
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bound unto William Dettering, the above named plain- 
tiff, in the penal sum of Five hundred dollars ($500.00) 
for the payment of which, well and truly to be made, 
to the said William Dettering, we do hereby bind 
ourselves, our successors, heirs, administrators and 
executors, jointly and severally firmly by these pres- 


- “ents. 


Sealed with our seals and dated at Seattle, Wash- 
ington, this 30th day of March, A. D. 1914. 


WHEREAS The above named Henry Roden is 
about to file its petition in the Superior Court of the 
State of Washington for King County for the re- 
moval of a certain cause therein pending, wherein 
William Dettering is plaintiff, and Henry Roden is 
defendant, to the District Court of the United States 
for the Western District of Washington, Northern 
Division ; 

Now, the condition of this obligation is such, 
that 1f said Henry Roden shall enter in the District 
Court of the United States for the Western District 
of Washington, Northern Division, within thirty days 
from the date of filing said petition, a certified copy 
of the record in this suit, and shall well and truly pay 
all costs that may be awarded by said District Court 
of the United States, if said Court shall hold that said 
suit was wrongfully or improperly removed thereto, 
then this obligation shall be void otherwise it shall 
gemaim im full force amd étrect. 

In WitNEss WHEREOF The said Henry Roden 
and the said The Aetna Accident & Liability Co. have 
hereunto set their hands and seals this 30th day of 
March, A. D. 1914. 

Henry RODEN, 
By Farrett, KANE & STRATTON, 
By J. Pig@k Sogo oblis: Attorneys. 
THe AETNA AcCIDENT & LiaBILity Co. 
(Corporate By Gerorce H. Rourke, 
Seal) Its Res. Vice-Pres. 
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Attest: Crs. il. Draw, Dis Res: Asst. Sec. 
Approved this 30th day of Mch., 1914. 
A. W. FRATER, 
Judge Superior Court. 


Filed in Clerk’s Office, Mar. 30, 1914. 
Wy K..SieKeEts, ‘Clerk: 
By G. A. Grant, Deputy. 


In the Superior Court of the State of Washington 
for King County. 


WILLIAM DETTERING, Plaintiff, 
VS. 
Henry Ropen, Defendant. 


ISGe:...-. 
ORDER OF REMOVAL. 


Henry Roden, defendant in the above entitled 
case, having filed his petition to remove this cause 
fe tine District Court of the Umnitec Staves for he 
Western District of Washington, Northern Division, 
and having filed with said Petition his bond condi- 
tioned according to law, which bond has been approved 
by the Court, and said Petition and Bond having been 
filed within the time limited by law; 

At is by the Court ordered, that the cause be and 
fie Sante is hereby removed to the District Court of 
the United States for the Western District of Wash- 
ington, Northern Division, and that all further pro- 
ceedings in this Court be and the same are hereby 
stayed. 

Done in open Court this 3lst day of March, 1914. 

A. W. Frater, Judge. 


Filed in Clerk’s Office, Mar. 30, 1914. 
WwW. &..Siemmns, Clerk. 
By G. A. Grant, Deputy. 


14 Henry Roden 


State of Washington, County of King—ss. 

1, W. I. Siche@rs, County @lerk of Kine Comity, 
amc, ex-oiicio Clerk of the Superior Court of tlie 
State of Washington, in and for the County of King, 
do hereby certify that the foregoing is a full, true and 
Correct ‘tramscript on thementire files and record im 
cause No. 100330, William Dettering vs. Henry Ro- 
den, as the same appear on file and of record in my 
office. 

In testimony whereof, I have hereunto set my hand 
and afhxed the seal of said Court, this 18th day of 
Pooml, ox. @. 1914. 

(sea), W. K. SrcKeEts, County Clerk. 
By G. A. Grand Wena 


Indorsed: Filed in the U. S. District Court, West- 
ern Dist. of Washington, Northern Division, Apr. 21, 
ioe. Frank L. Crosby, Glerk. By H.W. 1. epics, 


AMENDED COMEEAIN I 


The plaintiff complains of the defendant and al- 
leges and says: 

ll. 

That the defendant now is and at all times here- 
inafter named was an attorney at law duly authorized 
and licensed to practice law in the District of Alaska. 

ine 

That on or about the first day of February, A. D. 
1910, the plaintitt <imipleyed the derendant to nepme- 
sent the plaintiff as an attorney at law in certain liti- 
gation then pending in the District of Alaska herein 
Henry Avery, D. Cascaden, Jos. Janisus, Sam Asheim 
and Wm. Dettering were plaintiffs and E. T. Bar- 
nett, Cook, Ridenour, McGinn and Sullivan were de- 
fendants and made, executed and delivered to the de- 
fendant a certain power of attorney to be used by the 
said defendant to aid in the prosecution of such liti- 
gation for which the defendant was so employed by 
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the plaintiff as his attorney, and which said suit was 
brought to collect from the defendants the value of 
gold dust wrongfully. and unlawfully mined by the 
defendants from ground owned by the plaintiffs. 


i iat 
What ontle Ist day of Mebruary, A. D. 1910, the 
plaintiff was the owner of Seventeen thousand five 
hundred ($17,500) dollars in gold dust then on de- 
posit in the Washington-Alaska Bank at Fairbanks, in 
Alaska, and which said gold dust was then on deposit 
for the purpose of securing a certain promissory 
note made by the plaintiff and one Sam Asheim and 
made payable to |. De Journel, for*the gum ot Nime 

thousand ($9,000.00) dollars. 


re 


That while the said defendant was so employed 
by the plaintiff as his attorney to represent the plain- 
tiff in said litigation pertaining to certain mining 
claims, the defendant on or about the 17th day of 
February, A. D. 1910, by virtue and authority of said 
power of attorney so made by the plaintiff to the de- 
fendant to aid the said defendant in prosecuting said 
suit for gold dust wrongfully mined from said mining 
claims, wilfully, fraudulently, wrongfully and with- 
out authority withdrew, signed away, disposed of and 
delivered over to other persons, and wrongfully, wil- 
fully and fraudulently consented and permitted to be 
delivered over to other persons, adverse to the plain- 
tiff, the said seventeen thousand five hundred dollars 
in gold dust, without any authority or right whatso- 
ever so to do, and thereafter wrongfully and fraudu- 
lently failed, neglected and refused to pay over to, or 
to account to, the plaintiff for said gold dust or any 
part or portion thereof, and wrongfully, wilfully and 
fraudulently denied having signed away the rights 
of the plaintiff in and to said gold dust, and denied 
having wrongfully converted or disposed of the same. 


That the plaintiff never knew the defendant had 
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signed away the plaintiff's right to said gold dust or 
that defendant had diverted or consented to the di- 
version or disposition thereof until on or about the 
ZOth day of December, A. D. 1913, at which said time 
it was impossible for the plaintiff to obtain possession 
of said gold dust or to recover the value of the same 
or any part or portion thereof, and that the failure 
of the plaintiff to learn the facts relative to the wrong- 
ful and fraudulent disposal and diversion of said gold 
dust was due wholly to the wrongful, fraudulent acts 
and declarations of the defendant in wrongfully con- 
cealing the true facts relative to the same from the 
plaintiff. 
VOI. 

That the plaintiff has been injured and damaged 
by the wrongful, unauthorized and fraudulent acts of 
the’ defendant as herein set forth in the full sum of 
Seventeen thousand five hundred ($17,500.00) dollars. 


AND FOR A SECOND CAUSE OF ACTION PLAINTIFF 

ALLEGES AND SAYS: 
i 

Plaintiff hereby refers to and repeats each and 
all of the allegations contained in the first cause ot 
action set forth herein, and makes said allegations 
and each of them parts of this his second cause of 
action. 


Tb 


That while the said defendant was so acting for 
the plaintiff as his attorney at law, and while the plain- 
tiff was entitled to all facts in the possession of the 
defendant, and to fair dealing in all respects from the 
defendant; the defendant wrongfully, unlawfully and 
fraudulently informed and told the plaintiff “That he 
(the defendant) had not signed away any right of the 
plaintiff to said gold dust; that he had nothing what- 
ever to do with taking, signing away or disposal of 
said gold dust; that he (defendant) did not know 
who had taken the gold; that if the gold dust had 
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been removed or taken from the bank it had been 
done without his (defendant’s) knowledge or consent.” 
Wit 

That each and all of said statements were false 
and untrue and were known to the defendant to be false 
and untrue when made; that they and each of them 
were made by the defendant to deceive, mislead, wrong, 
cheat and defraud the plaintiff and that they did mis- 
lead, deceive, wrong and defraud the plaintiff; that 
the plaintiff believed said statements to be true and 
relied upon the same; that plaintiff was misled and 
deceived thereby and relying thereon was induced to 
and did believe that he had a good defense in and to a 
certain suit brought by Ferdinand De Journel, as plain- 
tiff, against this plaintiff, as defendant, in the Superior 
Court of the State of Washington, im aud ter tlie 
County of King, to recover upon said promissory note 
for said sum of Nine thousand five hundred ($9,500.00 ) 
dollars. 


IV. 


And relying on said statement and believing he 
had a good defense to said promissory note plaintiff 
employed counsel and attorneys at great cost to de- 
fend the same, and went to a large expense for attor- 
ney'’s fees in defending said suit, when in truth and in 
fact this defendant had no defense to said suit as de- 
veloped upon the trial of the same in the Superior 
Court of the State of Washington for King County, 
by reason and wholly due to the wrongful and fraudu- 
lent acts of the defendant in wrongfully and fraudu- 
lently disposing and diverting said Seventeen thousand 
five hundred ($17,500.00) dollars in gold dust. 


v. 

That the plaintiff was required to pay and did 
pay the sum of Six hundred ($600.00) dollars for 
attorney’s and counsel fees in said action hereinbefore 
named, and the costs of said suit, amounting to the 
sum of Four hundred and seventy ($470.00) dollars 
over and above the amount which the plaintiff would 
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have been required to pay had the defendant truthfully 
stated the facts to the plaintiff relative to the wrongful 
diversion and disposition of said gold dust, and the 
plaintiff has been damaged thereby in the sum of One 
thousand and seventy ($1070.00) dollars. 

Wherefore the plaintiff demands judgment as 
follows: 

Judgment against the defendant in the sum of 
Seventeen Thousand Five Hundred ($17,500.00) dol- 
lars upon the plaintiff’s first cause of action herein, 
and judgment against the defendant in the sum of 
One thousand and seventy ($1,070.00) dollars, upon 
the plaintiff's second cause of action herein amount- 
ing in all to the sum of Eighteen thousand five hun- 
dred and seventy ($18,570.00) dollars together with 
his costs and disbursements herein. 

ARTHUR E. GRIFFIN, 
Attorney for Plaintiff. 
lndorsed: Amended Commplamt. Filed in thes >: 
District Court, Western Dist. of Washington, June 15, 
Was. Frank i. Cresby, Clerk. By SE Weiteh, 
Deputy. 
DEMURRER TO AMD Correa. 

Comes now the above named defendant and de- 
murs to the Amended Complaint of the plaintiff herein, 
and to the first and second causes of action set forth 
therein, upon the following ground, to-wit: 


That the plaintiff’s alleged cause of action 1s barred 
by the lapse of time and by the statute of limitations, 
and that the plaintiff has been guilty of laches herein. 

ine 

That the same does not state facts sufficient to 
constitute a cause of action against the defendant. 

FARRELL, KANE & STRATTON, 
Attorneys for Defendant. 

Indorsed: Demurrer to Amended Complaint. 
Filed in the U. S. District Court, Western Dist. of 
Washington, June 5, 1914. Frank L. Crosby, Clerk. 
By Deputy. 
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OPINION ON DEMURRER TO AMENDED COM- 
PRAITNT OVERROUPED. 


Arther &. Grithn, tor Plana. 
Farrell, Kane & Stratton, for Defendant. 


NeETeERER, District Judge. 


This is an action commenced by plaintiff against 
the defendant in which he alleges in substance that 
about the lst day of February, 1910, he employed the 
defendant as his attorney in certain litigation then 
pending in the District of Alaska, wherein Henry 
Avery, D. Cascaden, Joseph Janisus, Sam Asheim and @ 
plaintiff were plaintiffs, and E. T. Barnett et al. were 
defendants, and delievered to the defendant his certain 
power of attorney to be used by the defendant to aid 
in the prosecution of such litigation, for which the 
defendant was employed. The action involved the 
value of gold dust, wrongfully mined by the defendants 
from ground owned by the plaintiffs, and further 
alleges that the plaintiff, at the time stated, was the 
owner of $17,500 worth of gold dust then on deposit 
in the Washington-Alaska Bank, at Fairbanks, Alaska; 
that the gold dust was deposited with the bank as 
collateral security to a certain note, made by the plain- 
tiff and one Sam Asheim, and payable to J. De Journel, 
in the sum of $9,000.00, and further alleges that the 
defendant, on or about the 17th of February, 1910, and 
while acting as the attorney for the plaintiff, and by 
virtue of a power of attorney, willfully, fraudulently, 
wrongfully, and without authority, withdrew the gold 
dust and disposed of the same to other persons, and 
converted the proceeds to his own use. The plaintiff 
alleges: 

“That the plaintiff never knew the defendant had 
signed away the plaintiff's right to said gold dust, 
or that defendant had diverted, or consentend to the 
diversion or disposition thereof until on or about the 
20th day of December, A. D. 1913, at which said 
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time it was impossible for the plaintiff to obtain pos- 
session of said gold dust, or to recover the value of 
ie same, OF aly pall tiercor, ama@etnat tite tallire 
of the plaintiff to learn the facts relative to the wrong- 
ful and fraudulent disposal and diversion of said gold 
dust was due wholly to the wrongful, fraudulent acts 
and declarations of the defendant in wrongfully con- 
cealing the true facts from the plaintiff.” 

The plaintiff further alleges, as a second cause of 
action, in addition to the allegations made in the first 
cause of action, which are made a part of the second 
cause of action, by reference thereto, that, 


“While the plaintiff was entitled to all facts in 
the possession of the defendant, and to fair dealings 
in all respects from the defendant, the defendant, 
wrongtully, unlawfully and fraudulently informed and 
told the plaintiff ‘that he (the defendant) had not 
signed away the right of the plaintiff to said gold dust, 
and that he had nothing whatever to do with taking, 
signing away, or disposing of said gold dust; that he 
(the defendant) did not know who had taken the gold; 
that 1f the gold dust had been removed or taken from 
the bank, it had been done without his (defendant’s ) 
knowledge or consent,’ ” 


and then states that all of the statements were false 
and untrue and known to be such by the defendant, and 
were made for the purpose of misleading, deceiving, 
wronging and defrauding the plaintiff. That the plain- 
titi was mislead awd deceived, and relying theréon, 
was induced to and did believe that he had a good 
defense in and to a certain suit brought by Ferdinand 
De Journel, as plaintiff, agaist this plaintiff as de- 
fendant, in the Superior Court of the State of Wash- 
ington, in and for the County of King, to recover upon 
a promissory note in the first cause of action men- 
tioned, and relying on said statements, and believing 
them to be true, he employed counsel and went to large 
expense, when in truth and in fact there was no de- 
fense by reason and wholly due to the wrongful and 
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fraudulent acts of the defendant in wrongfully and 
fraudulently disposing and diverting the said $17,500 
worth of gold dust. That plaintiff expended a total 
of $1,070.00, and prays judgment for $17,500.00, the 
value of the gold dust, and $1,070.00, the amount 
of money expended in this litigation. 

The defendant: 

“Demurs to the amended complaint of the plain- 
tiff herein and to the first and second causes of action 
set forth therein upon the following grounds, to-wit: 


ie 
That® tite’ plauittif’s afle@ed cause of action its 
barred by the lapse of time and by the statute of lim1- 
tations, and that the plaintiff has been guilty of laches 
herein. 


tf. 


That the same does not state facts sufficient to 
eonstitites a tause of action against tlre detendant” 

It is manifest that the demurrer filed in this case 
is a general demurrer to the complaint as a whole, 
and is not a separate demurrer to the separate causes 
of action. If either of the counts of the complaint is 
good, then the demurrer must be overruled. 

“A demurrer lies only when an entire pleading 
that is the entire cause of action is involved as part 
of a cause of action cannot be demurred to, for if any 
part of the bill demurred to is good, the demurrer to the 
whole cannot be sustained. If the complaint contains 
one good cause of action demurrer to the whole com- 
plaint will not lie.” 

(Estey on Pleading & Practice, page 420, par. 
pecs. Wine Weed vs. U.S. 65 Ped. 399, at 
page 402; Crosby vs. Lehigh Valley Road Co., 
eed! 83; Maller & Lux vs: daeeey, V23 
Fed. 604.) 

An examination of the pleading, I think, will dis- 
close the fact that the demurrer to the first cause of 
action is good. This cause of action, upon its face 
shows that the action is barred, unless the pleader will 
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show upon the face of the pleading that the plaintiff 
had no knowledge of the facts upon which the cause 
of action is predicated until such a time as would bring 
it within the statute of limitations. The averments of 
count one to bring the pleader within this rule above set 
forth must be predicated upon this statement, 

“Wie taure of the planiit toler "rire taecs 
alleved with reference to the wrongful and fraudulent 
disposal and diversion of said gold dust was due 
wholly to the wrongful, fraudulent acts and declara- 
tions of the defendants in wrongfully concealing the 
true facts relative to the same from the plaintiff.” 

The most favorable statement of the rule for those 
seeking to avoid the bar of the statute is that in 
Batley vs. Glover, 21 Wall. 342, 347: 

“In suits in equity where relief 1s sought on the 
ground of fraud, the authorities are without conflict 
in support of the doctrine that where the ignorance 
of the fraud has been produced by affirmative acts of 
the guilty party in concealing the facts from the other, 
the statute will not bar relief provided suit 1s brought 
within proper time after the discovery of the fraud. 


We also think in suits of equity the decided weight 
of authority is in favor of the proposition that where 
the party injured by the fraud remains in ignorance 
of it without any fault or want of diligence or care 
on his part, the bar of the statute does not begin to 
run until the fraud is discovered, though there be no 
special cineimmstances or efforts on the part of ‘tie 
party committing the fraud to conceal it from the 
knowledge of the other party.” 

The party seeking to avoid the bar of the statute, 
however, may not do so by general allegations of 
ignorance on his part, and the rule of pleading is thus 
laid down in Wood ws> Carpenter, OL U. 5. 135, 141: 

“In this class of cases the plaintiff is held to 
stringent rules of pleading, and especially must there 
be distinct averments as to the time when the fraud, 
mistake, concealment, or misrepresentations was dis- 
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covered, and what the discovery is, so that the court 
may clearly see whether by ordinary diligence the dis- 
covery might not have been made.” Stearns v. Page, 
7 How: 819, 829. (Continuing) 

“A general allegation of ignorance at one time 
and knowledge at another are of no effect. Ii the 
plaintiff made any particular discovery, it should be 
stated when it was made, what it was, and how it was 
made, and why it was not made sooner.” 


Hardt v. Heiweyer, 152 U.S. 547; ’ 
Godden v. Kimmell, 99 U. S. 201; 
Lansdale v. Smith, 106 U. S. 391; 
Hammond vs. Hopkins, 143 U. 8S. 224. 


There is no difference in the rule of pleading in 
this regard in legal and equitable actions. It 1s ap- 
parent that the facts alleged in the first cause of action 
are not sufficient to avoid the statute. 

The second cause of action, in paragraph II, states 
the facts set out in the second quotation in this opin- 
ion, and by reference makes the first quotation which 
is part of the first cause of action, a part of the second 
cause of action. I think that both statements taken 
together with other averments in the second cause of 
action, state sufficient facts to bring the pleader within 
the rule announced, and that the second cause of action 
is not vulnerable to the demurrer by reason of said 
fact. 


The second cause of action sets forth the state- 
ments alleged to have been made by the defendant and 
which were alleged to be false and fraudulent, and 
were relied upon by the plaintiff, and because of the 
Felice tipon the statements and because @f their 
falsity, which was known to the defendant, the plaintiff 
was damaged in the sums set out in the complaint. 

In Baas v. O'Bemne, 195 U. Seell/, the Supreme 
e@urt of the United States said: 


“Considerable argument was made by the learned 
counsel for the plaintiff in error as to the essential 
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allegations of the pleading where relief for fraud is 
sought. It is said that there is no averment in the 
complaint in this case of knowledge or intent to de- 
ceive on the part of the plaintiff in error, but it is 
averred that the representations were falsely and fraud- 
ulently made with intent to further the pecuniary in- 
terest of the plaintiff in error, and were known to be 
false when made. Such allegations have frequently 
been held to be the equivalent of averments of specific 
intent. Indeed it is difficult to see how a statement 
falsely and fraudulently made can be otherwise than 
intended to deceive. A statement fraudulently made 
with knowledge of its falsity must necessarily be in- 
tended to deceive.” 

“The facts pleaded snow deceit predicated on 
existing facts which statements were false, and that 
plaintiff was misled thereby.” 

(Kimber v. Young, 157 Fed. 199.) 

“Mere general allegations of fraud are of course 
not sufficient. They must be pointed by specific facts, 
which in and of themselves, tend to impart that com- 
plexion to the transaction or that at least are sus- 
ceptible of that construction.” 

(Van Horst v. Amer. Hop & Barley Co., 177 
Fed. 976.) 


“The leading English case concerning the doc- 
trine underlying action for deceit is Pasley v. Freeman, 
3 T. R. 51, decided in 1789. From this case, and the 
case of Derry v. Peek, L. R. 14 App. Cas. 337, de- 
cided by the House of Lords in 1889, the following 
rule is extracted and stated in 12 English Ruling Cases, 
at page Zoo: 

‘When a person, with a view to influence the con- 
duct of another, willfully leads him into a false belief, 
and this other person acts accordingly to his hurt, 
the act is said to have been induced by fraud, and the 
former is liable to the latter in damages in an action 
for deceit. To construe the fraud, it is not essential 
that the defendant was, or expected to be, benefited by 
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the deceit; but it is essential that he should have been 
euilty of willful falsehood (or at least reckless dis- 
regard of truth) in the representations made.’ 


This, by the decided weight of authority, sets forth 
the American doctrine on the same subject. To sustain 
an action for deceit there nrust be “fraud in the de- 
fendant, intention to deceive the plaintiff, and damage 
to the plaintiff. A false statement made through care- 
lessness and without reasonable ground for believing 
it to be true may be evidence of fraud, but does not 
necessarily amount to fraud.” (Citing Ming v. Wool- 
joa, 116 U. S. 599, to same effect. } 


(Pirshwgge de. co 1. Go. uv. Nor. Cen, Lage igs. 
Co., 197 Fed. 471.) 


“Two things must concur to entitle the plaintiff 
to recover: First, fraudulent or false representations 
in relation to the condition of the property; and second 
such representations must have constituted the basis of 
the sale on the part of the purchaser, by which he was 
in fact misled to his damage.” 


(Stratton’'s Independence v. Dimes, 126 Fed. 
978; affirmed in 135 Fed. 449.) 


The second count states facts sufficient to con- 
stitute a cause of action. The demurrer, for the rea- 
sons stated, is overruled. 

JEREMIAH NETERER, Judge. 


Opinion on Demurrer to Amended Complaint. 
Midorsed: Filed in Hie U. S. District Court, 
Western Dist. of Washington, June 30, 1914. Frank 
Pee .osy, Clerk. By B.'M. 'L., Deputy. 
SEGOND AMENDED COMPLAINT. 


The plaintiff complains of the defendant alleges 
and says: 
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f. 
That the defendant now 1s and at all times here- 
inafter named was an attorney at law duly authorized 
and licensed to practice law in the District of Alaska. 


IU. 

Twat on or about the Ist day of February, 2 WW: 
1910, the plaintiff employed the detendant to represent 
the plaintiff as his attorney at law in certain litigation 
then pending in the District of Alaska wherein Henry 
Avery, D. Cascaden, Jos. Janisus, Sam Asheim and 
Wm. Dettering were plaintiffs, and E. T. Barnett, 
Cook and Ridenour and McGinn and Sullivan were de- 
fendants and made, executed and delivered to the de- 
fendant a certain power of attorney to be used by the 
said defendant to aid in the prosecution of such liti- 
gation for which the defendant was so employed by 
the plaintiff as his attorney, and which said suit was 
brought to collect from the defendants the value of 
certain gold dust wrongfully and unlawfully mined 
by the defendants and wrongfully appropriated to their 
own use from ground owned by the plaintiffs. 

IEE. 

Piaveem cniesist day of February, A, Doane 
the plaintiff was the owner of Seventeen thousand five 
hundred ($17,500) Dollars in gold dust then on de- 
posit in the Washington-Alaska Bank at Fairbanks, 
in Alaska, and which said gold dust was then on de- 
posit for the purpose of securing a certain promissory 
note made by the plaintiff and one Sam Asheim and 
made payable to |]. de Jouriel, for the sum ef Nine 
thousand ($9,000) dollars. 

IV. 

That while the defendant Roden was so employed 
by the plaintiff as his attorney to represent the plain- 
tiff in said litigation pertaining to gold wrongfully 
mined and taken from certain mining claims, on or 
dabeut the 1/th day “or Pebriaty, Ae BD. PTO, by 
virtue and under authority of a power of attorney, 
which the plaintiit hadvemecuted’ to the derendaint vat 
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the defendant's request to aid the defendant in said 
litigation and for no other purpose, the defendant con- 
spiring with the defendants in said suit to wrong, cheat 
and defraud the plaintiff, did wrongfully, unlawfully 
and without authority and without the knowledge or 
consent of the plaintiff, take, assign away and dis- 
pose of the said Seventeen thousand five hundred dol- 
lars worth of gold dust then and theretofore on de- 
posit in the said Washington-Alaska Bank, and did 
wrongfully detain and fail to pay over to the plaintiff 
or to account to the plaintiff for said gold dust or any 
part or portion thereof or any part of the proceeds 
thereof, and has at all times since the said 17th day 
of February wrongfully and untrutlfully stated to and 
informed the plaintiff that he the defendant did not 
take, assign away or dispose of said gold dust and that 
he the defendant had nothing whatever to do with 
the taking, assigning away or disposing of said gold 
dust and had no knowledge of what disposition was 
made of the same or any part or portion thereof; and 
defendant has at all times detained and wrongfully 
failed to pay to or account for the proceeds of said 
gold dust so taken and disposed of or any part thereof. 


ve 


That the plaintiff never knew the defendant had 
taken, assigned away or disposed of said Seventeen 
thousand five hundred dollars worth of gold dust or 
that defendant had detained the proceeds thereof until 
minor Mvout the 70th day of December, A. D. 1913, 
at which said time it was impossible for the plaintiff 
to obtain possession of said gold dust, the proceeds 
thereof or any part or portion thereof; and that the 
failure of the plaintiff to learn the facts of the wrong- 
ful, fraudulent® taking, disposal and conversion thereof 
and detaining of the proceeds thereof was wholly due 
to wrongful acts and declarations of the defendant in 
wrongfully and untruthfully informing the plaintiff 
that he the defendant had not taken, assigned away or 
disposed of said gold dust, and that he the defendant 
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had nothing whatever to do with the taking, assigning 
away or disposal of said gold dust; that said state- 
ments were made to deceive the plaintiff and they did 
deceive the plaintiff; that the defendant E. T. Barnett 
in said suit was the President and had full control of 
said Washington-Alaska Bank and said defendant and 
said Barnett conspired together to keep the plaintiff 
from ascertaining the facts of the taking, assigning 
away and disposal of said gold dust and detaining 
of the proceeds thereof; that immediately upon the 
return of plaintiff to Fairbanks, Alaska, after the tak- 
ing and converting of said gold dust, plaintiff made 
many inquiries of the officers of said bank and others 
and could get no information whatever as to the taking, 
assigning away or disposal of said gold dust or detain- 
ing of the proceeds thereof, and nothing was recorded 
from which plaintiff could obtain any information as 
to the taking, assigning away or conversion of said 
gold dust or the proceeds thereof. 


VI. 


That the plaintiff and defendant were both resi- 
dents of the District of Alaska at the time the de- 
fendant took and assigned away said gold dust and 
at the time the defendant converted the proceeds there- 
of to his own use, although at said time of said taking, 
assigning away and conversion the plaintiff was tem- 
porarily out of said district, and the defendant was in 
Alaska at all of said times and ever since; and that 
at all of said times the statutes of limitations in effect 
at all of the times herein set forth and now in said 
District of Alaska are as follows: 


Section $35. 

“Civil actions shall only be commenced within the 
periods prescribed in this title after the cause of action 
shall have accrued, except when, in special cases, a 
different limitation is prescribed by statute. But the 
objection that the action was not commenced within 
the time limited shall only be taken by answer, except 
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as otherwise provided in section eighty hundred and 
ninety.” 
Section S36. 

“The periods prescribed in section eight hundred 
and thirty-five of this act for the commencement of 
actions shall be as follows: 


Within ten years actions for the recovery of real 
property, or for the recovery of the possession thereof; 
and no action shall be maintained for such recovery 
unless it shall appear that the plaintiff, his ancestor, 
predecessor, or grantor was seized or possessed of the 
premises in question within ten years before the com- 
mencement of the action: Provided, in all cases where 
a cause of action has already accrued, and the period 
prescribed in this section within which an action may 
be brought has expired or will expire within one year 
from the approval of this act, an action may be brought 
on such cause of action within one year from the date 
of the approval of the act.” 

Section 837. Within ten years. 

“First. An action upon a judgment or decree of 
any, court of the United States, or of any State or 
Territory within the United States. 

Second. An action upon a sealed instrument.” 
Section $38. Within six years. 

“First. An action upon a contract or liability, 
express or implied, excepting those mentioned in sec- 
tion eight hundred and thirty-seven. 

Second. An action upon a liability created by 
statute, other than a penalty or forfeiture; 

Third. An action for waste or trespass upon real 
property; 

Fourth. An action for taking, detaining, or in- 
juring personal property, including an action for the 
Gpecinc recovery thereof.”’ 

Section §39. Within three years. 

(first. An action against a Marshal, Coroner, 
or Constable upon a liability incurred by the doing of 
an act in his official duty, including the nonpayment 


30 Henry Roden 


of money collected upon an execution. But this sec- 
tion shall not apply to an action for an escape; 


Second. An action upon a statute for penalty or 
forfeiture, where the action is given to the party ag- 
grieved, or to such party and the United States, ex- 
cept where the statute imposing it prescribed a different 
limitation.” 


Section &40. Within two years. 


“First. Amn action for libel, slander, assault, bat- 
tery, seduction, false imprisonment, or for any in- 
jury to the person or rights of another not arising 
on contract and not herein especially enumerated ; 


Second. An action upon a statute for a forfeiture 
or penalty to the United States.” 


Section 841. Within one year. 

i ee: 

An action against the marshal or other officer 
for the escape of a person arrested or imprisoned on 
civil process.” 


Section 842. 

“An action upon the statute for the penalty given 
in whole or in part to the person who will prosecute 
for the same shall be commenced within one year after 
the commission of the offense; and if the action be not 
commenced within one year by a private party, 1t may 
be commenced within two years thereafter, in behalf 
oi the Unned States, by tle District Attorney.” 


Section 843. 
6 = 5 2 = 
An action for any cause not hereinbefore pro- 
vided for shall be commenced within ten years after 
the cause of action shall have accrued.” 


VIL. 


That the plaintiff has been injured and damaged 
by the wrongful, unauthorized and fraudulent acts of 
the defendant as herein set forth in the full sum of 
Seventeen thousand five hundred ($17,500.00) dollars. 
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AND FOR A SECOND CAUSE OF ACTION PLAINTIFF 

ALLEGES AND SAYS: 
Ie 

Plaintiff hereby refers to and repeats each and all 
of the allegations contained in the first cause of action 
set forth herein, and makes said allegations and each 
of them parts of this his second cause of action. 

wn 

That while the said defendant was so acting for 
the plaintiff as his attorney at law, and while the 
plaintiff was entitled to all facts in the possession of 
the defendant, and to fair dealing in all respects from 
the defendant; the defendant wronefully, unlawfully 
and fraudulently informed and told the plaintiff “That 
he (the defendant) had not signed away any right 
of the plaintiff to said gold dust; that he had nothing 
whatever to do with taking, assigning away or dis- 
posal of said gold dust; that he (the defendant) did 
not know who had taken the gold; that if the gold 
dust had been removed or taken from the bank it had 
been done without his (defendant’s) knowledge or 
consent.” 


iy 


That each and all of said statements were false 
and untrue and were known to the defendant to be false 
and untrue when made; that they and each of them 
were made by the defendant to deceive, mislead, wrong, 
cheat and defraud the plaintiff and they did mislead, 
deceive, wrong and defraud the plaintiff; that the plain- 
tiff believed said statements to be true and relied upon 
the same; that plaintiff was misled and deceived there- 
by and relying thereon was induced to and did believe 
that he had a good defense in and to a certain suit 
brought by Ferdinand De Journel, as plaintiff, against 
this plaintiff, as defendant, in the Superior Court of 
the State of Washington in and for the County of 
King, to recover upon said promissory note for said 
sum of Nine thousand five hundred ($9500.00) Dol- 


lars. 


a2 Henry Roden 


4. 


And relying on said statement and believing he 
had a good defense to said promissory note, plaintiff 
employed counsel and attorneys at great cost to defend 
the same, and went to a large expense for attorney's 
fees in defending said suit, when in truth and in fact 
this defendant had no defense to said suit as developed 
Meo ie tal Or thessame im the Superior Counter 
the State of Washington for King County, by reason 
and wholly due to the wrongful and fraudulent acts of 
the defendant in wrongfully and fraudulently dispos- 
ing and diverting said Seventen thousand five hundred 
($7500.00) dollars in gold dust. 


2S) 


That the plaintiff was required to pay and did 
pay the sum of Six hundred ($600.00) dollars for at- 
torney’s and counsel fees in said action hereinbefore 
named, and the costs of said suit, amounting to the 
sum of Four hundred and seventy ($470) Dollars over 
and above the amount which the plaintiff would have 
been required to pay had the defendant truthfully 
stated the facts to the plaintiff relative to the wrongful 
diversion and disposition of said gold dust, and the 
plaintiff has been damaged thereby in the sum of One 
thousand and seventy ($1070) dollars. 

WHEREFORE The plaintiff demands judgment as 
follows: 

Judgment against the defendant in the sum of 
Seventeen thousand five hundred ($17500.00) dollars 
upon the plaintiff's first cause of action herein, and 
judgment against the defendant in the sum of One 
thousand and seventy ($1070.00) dollars upon the 
plaintiff's second cause of action herein amounting in 
all to the sum of Eighteen thousand five hundred and 
seventy ($18,570.00) dollars together with his costs 
and disbursements herein. 

ARTHUR E. GRIFFIN, 
Attomey for Plamtiit. 
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Indorsed: Second Amended Complaint. Filed in 
the U. S. District Court, Western Dist. of Washington, 
Northern Division, July 16, 1914. Frank L. Crosby, 
Cletk. By Ey M. L. Deptitys 


ANSWER TO SECOND AMENDED COMPLAINT 


Comes now the above named defendant by his 
attorneys Farrell, Kane & Stratton, and for answer 
to the second amended complaint, denies and alleges: 


ie 


This defendant admits the allegations contained 
i paragraph I of said second amended complaint. 


i 
Referring to paragraph II of said second amended 
complaint, this defendant admits that the plaintiff 
executed and delivered to him a certain power of at- 
torney; and this defendant denies each and every other 
allegation in said paragraph II contained, and specifi- 
cally denies that he was employed by the plaintiff or 
represented the plaintiff as his attorney at law. 
IM 
Referring to paragraph III of said second amended 
complaint this defendant denies the allegations therein 
contained. 
IV. 
Referring to paragraphs IV and V of said second 
amended complaint this defendant denies the allegations 
therein contained and each and every part thereof. 


V. 


Referring to paragraph VI of said second amended 
complaint this defendant admits that all the times 
mentioned in said complaint this defendant was a resi- 
dent of the District of Alaska, and as to all other alle- 
gations in said paragraph VI contained this defendant 
says that he has neither knowledge or information 
sufficient to form a belief as to the truth or falsity 
thereof and therefore denies the same. 
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VI. 

Referring to paragraph VII of said second 
amended complaint this defendant denies the allega- 
tions therein contained, and specifically denies that the 
plaintiff has been damaged in the sum of $17,500 or 
in any other sum whatsoever. 


ANS VER PO SECOND CAUSE OF AC IMON. 


It 

Retermme to paragraphs I, [1 amd Ill of (ime 
second cause of action set forth in plaintiff's second 
amended complaint, this defendant denies the allega- 
tions therein contained and each and every part thereof. 

ib 

Referring to paragraphs IV and V of the second 
cause of action set forth in plaintiff's second amended 
complaint this defendant says that he has neither 
knowledge nor information sufficient to form a belief 
ds to the truth or falsity of the allegations therein 
contained and therefore denies the same and each and 
every part thereof. 

WHEREFORE, Defendant, having fully answered, 
prays that he may be discharged with his costs and 
disbursements incurred herein. 

FARRELL, KANE & STRATTON, 
Attormeys for Defendant, 
1011 American Bank Bldg., 
Seattle, Wash. 


Indorsed: Answer to Second Amended Com- 
plaint. Filed in the U. S. District Court, Western 
Dist. of Washington, Northern Division, Aug. 18, 
1914. Franke L. Crosby, Clerk. By ©. M. L. Deputy. 


AMENDED ANSWER @O SECOND AMENDED 
COMPLAINT. 


Comes now the above named defendant, by his 
attorneys Farrell, Kane & Stratton, and for answer to 
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the second amended Complaint herein, denies and 
alleges: 
le 

This defendant admits the allegations contained 

in paragraph | of said second amended Complaint. 
Ul 

Referring to paragraph [1 of said second amended 
Complaint, this defendant admits that the plaintiff 
executed and delivered to him a certain power of at- 
torney; and this defendant denies each and every other 
allegation in said paragraph II contained, and spe- 
cifically denies that he was employed by the plaintiff 
or represented the plaintiff as his attorney at law. 

inbt, 

Referring to paragraph III of said second amended 
Complaint, this defendant denies the allegations therein 
contained. 

| Te 

Referring to paragraphs IV and V of said second 
amended Complaint this defendant denies the allega- 
tions therein contained and each and every part thereof. 

Ne 

Referring to paragraph VI of said second amended 
Complaint, this defendant admits that at all the times 
mentioned in said Complaint this defendant was a 
resident of the District of Alaska; and this defendant 
admits that the Statutes relating to the limitation of 
action in effect at all of the times in said second 
amended Complaint mentioned in the District of Alaska 
are as set forth and pleaded in said paragraph VI of 
said second amended Complaint. 

VI. 

Referring to paragraph VII of said second 
amended Complaint, this defendant denies the allega- 
tions therein contained, and specifically denies that 
the plaintiff has been damaged in the sum of $17,- 
300.00 or in any other sum whatsoever. 


FoR A FURTHER, SEPARATE, AND AFFIRMATIVE DE- 
Peense Io the First cause of action set forth in the 
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second amended Complaint of the plaintiff herein, this 
defendant alleges: 
ie 

That at all of the times mentioned in the said 
second amended Complaint, this defendant was and 
still is a resident of the District of Alaska; and that 
during all of the said times there was and still is in 
full force and effect in the said District of Alaska 
certain laws relative to the limitations of actions, which 
laws are as follows: 

Section § 35. 

“Civil actions shall only be commenced within the 
periods prescribed in this title after the cause of action 
shall have accrued, except when, in special cases, a dif- 
ferent limitation is prescribed by statute. But the ob- 
jection that the action was not commenced within the 
time limited shall only be taken by answer, except as 
otherwise provided in section eight hundred ninety.” 
Section $40. Within two years. 

“First. An action for libel, slander, assault, bat- 
tery, seduction, false imprisonment, or for any injury 
to the person or rights of another not arising on con- 
tract and not herein specially enumerated; 

second. An action upon a statute for forfeiture 
Gr penalty to tlie United States.” 

Jd 


That the Plaintiff returned to Fairbanks, Alaska, 
only a few days after the 17th day of February, 1910, 
the date upon which the settlement of the litigation - 
in which the defendant represented the plaintiff was 
settled; and that the said plaintiff knew of the said 
settlement, both by reason of the common talk in and 
about the town of Fairbanks, of the settlement of the 
celebrated litigation on Dome Creek; and also by the 
court records where the said litigation was pending 
and by the records of the recorder’s office at Fair- 
banks, Alaska, and also having been fully advised by 
this defendant. 


That the said plaintiff, by the exercise of ordinary 
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care could and should have known of all the facts 
relating to the said settlement, and the said $17,500.00 
of gold dust on deposit in the Washington-Alaska 
Bank was included in the said settlement; that the 
plaintiff, with full knowledge of all of the facts and 
circumstances of the said settlement and of the dis- 
position of the said gold dust, delayed bringing any 
action to assert any claim against this defendant by 
reason of the said settlement or the facts set forth 
in his second amended Complaint herein, until more 
than three (3) years after the said settlement was 
made, and after the said plaintiff had full knowledge 
mall Or the’ facts relative thereto; that by reason ot 
the said delay the plaintiff's alleged claim or cause 
of action herein is barred by the statute of limitation 
in the said District of Alaska; and the plaintiff has 
been guilty of laches which would bar any recovery 
against this defendant. 


mye viiR TO SECOND CAUSE OF ACTION. 


I 


Referring to paragraphs I, II and III of the 
second cause of action set forth in plaintiff's second 
amended Complaint, this defendant denies the allega-. 
tions therein contained and each and every part 
thereof. 

Me 

Referring to paragraphs [V and V of the second 
cause of action set forth in plaintiff's second amended 
complaint, this defendant says that he has neither 
knowledge nor information sufficient to form a belief 
as to the truth or falsity of the allegations therein 
contained, and therefore denies the same and each and 
every part thereof. 

WHEREFORE Defendant, having fully answered, 
prays that he may be discharged with his costs and 
disbursements incurred herein. 

FARRELL, KANE & STRATTON, 
Attorneys for Defendant. 


38 Henry Roden 


Indorsed: Amended Answer to Second Amended 
Complaint. Filed in the U. S. District Court, Western 
Dist. of Washington, Northern Division, Mar. 25, 
1915) oF rank JeeGrogby, Clegk. By E. M. L. Degpuitiy. 


NOTLEE TO PRODUCE. 


To the above named defendant and to Farrell, Kane 
& Stratton, attorneys for the above named de- 
fendant: 


You and each of you are hereby notified and will 
please take notice hereby that the plaintiff in the above 
entitled action demands an inspection of each of the 
following instruments in writing, now in the possession 
of the defendant, and demands that said instruments 
and each of them be produced for inspection before 
the trial of this cause and to be used in evidence at the 
trial, each of the following instruments: 


First, That certain instrument in writing signed 
by larry Dlavery, Sani Ashen, i. D° Caccaden, 9. 
F. Hilcher, James Gianakas and William Dettering 
authorizing you to settle, for the sum of One hundred 
thousand ($100,000.00) dollars, that certain suit then 
pending in the United States District Court at Fair- 
banks, Alaska, in which said Harry Havery, was 
plaintiff and Gus Peterson, E. T. Barnett, Henry Cook, 
J. C. Ridenour, John L. McGinn, and M. L. Sullivan 
were defendants, and which said suit was brought to 
recover damages against the defendants for trespass- 
ing upon certain mining claim owned by the plaintiff, 
being Bench Placer Mining Claim No. 2 on the right 
limit, below Discovery, on Dome Creek at Fairbanks’ 
mining district of Alaska. 

Second, That certain instrument signed by Sam 
Asheim, in which said Asheim acknowledged that the 
plaintiff, William Dettering, was the owner of a one- 
half interest in the $17,500.00 worth of gold dust 
deposited in the Washington-Alaska Bank at Fair- 
banks, Alaska, and in which said Sam Asheim ad- 
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mitted that said suit brought by him, the said Asheim, 

was in fact brought in the interest of himself and the 

plaintiff, William Dettering, and which said instrument 

was delivered to and left with you by the plaintiff on 
or about the 7th day of February, A. D. 1910. 
GRIFFIN & GRIFFIN, 

Attorneys for Plaintiff. 


Indorsed: Notice to Produce. Filed in the U. 5S. 
District Court, Western Dist. of Washington, Mar. 23, 
mer, Prank 1. Crosby, Clerk. By EH. M. L. Deputy. 


VERDC... 


We, the jury in the above entitled cause, find for 
the plaintiff in the sum of $6500. Six thousand five 
hundred dollars. 

R. W. Lifteeton, Poerenan. 


Indorsed: Verdict. Filed in the U. S. District 
Court, Western Dist. of Washington, Northern Di- 
tion, Mar. 26, 19T5. ‘Frank L. Crosby, Clerk. By 
ev, L. Deputy. 


PENDANTS PROPOSED BILL OF “FEX- 
GDF T 1@iINs: 


Be Ir REMEMBERED that on the 23rd day of 
March, 1915, the above entitled cause came on for trial 
before the above entitled court, Judge Jeremiah Neterer 
presiding ; 

WHEREUPON, a jury having been duly and regu- 
larly empanelled, the plaintiff appearing therein by his 
attorneys, Messrs. Griffin & Griffin, and the defendant 
appearing by his attorneys, Farrell, Kane & Stratton, 
the following proceedings were had: 


“MR. GRIFFIN: I want to file some papers served 


upon counsel that have not been filed yet. We served 
notice to produce certain papers, one of which was the 
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agreement signed by the owners that Mr. Roden should 
not settle the case for less than one hundred thousand 
dollars. 

MR. KANE: There was never any such agree- 
ment. We have no such paper. We never had it, as 
we will show. 

MR. GRIFFIN: We also asked you to produce 
the declaration of trust made by Mr. Asheim at the 
time the suit was brought in his name for the specific 
performance of the contract. 

MR. KANE: We haven't the document you men- 
tion, but we admit such a document as this was once 
cxecmtied ny Mr. Asheineto Myr. Detterime. AG im 
the demand of counsel, counsel makes a demand that 
a second instrument signed by Sam Asheim, in which 
Asheim acknowledged that Mr. Dettering was the 
owner of the half interest in the seventeen thousand 
five hundred dollars in gold dust deposited in the 
Washington-Alaska Bank at Fairbanks, and acknowl- 
edged that Sam Asheim admitted that said suit brought 
by him was in fact brought by him in the interest of 
himself and plaintiff, we admit that there was such an 
agreement. 

MR. GRIFFIN: You don’t produce the one we 
askeior. 

NMR. IKAINE: No.” 


WILLIAM DETTERING, the plaintiff, a wit- 
ness for himself, being sworn, testified as follows: 

My name is William Dettering. I am the plaintiff 
in this case. My business is a miner, ever since I was 
eighteen years old; placer mining, and quartz mining 
occasionally. I went to Alaska in 1907, and have 
been there off and on ever since; 1907 in the summer 
time I went in there, and in the winter time I have been 
out here most of the time. 

I bought from John Klonos his right to the option 
agreement made between him and Sam Asheim; that 
agreement was in writing. J have endeavored to find 
this agreement, but have been unable to do so. When 
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I came out of Alaska in 1912, in February, I delivered 
all my papers over to Mr. Roden. I do not know where 
that agreement 1s now. 


MR. KANE: I will admit that Klonos assigned 
whatever interest he had in the seventeen thousand five 
hundred dollars to Sam Asheim, and Dettering, half 
each. 


©. Who was the owner of the entire interest of 
the seventeen thousand five hundred dollars in gold 
dust? 


MR. KANE: We object to that as incompetent 
and immaterial. It is admitted here it was assigned by 
Mr. Klonos to Sam Asheim for the benefit of both. 


THE COURT: He may answer the question, 
while it is a conclusion under the statements of counsel. 
Exception allowed. (St. p. 31.) 


i) Sfais the “owner of the Entire imterest= mm the 
$17,500 gold dust. I told Mr. Roden before I came 
out of Alaska in the winter of 1910, that I owned the 
$17,500 in gold dust. I told him Sam had not paid 
anything toward the purchase price of this gold dust. 
Mr. Roden was my attorney. I know that there was 
$17,500 in gold dust, provided for in the agreement, 
deposited in the Washington-Alaska Bank at Faur- 
banks, Alaska, under this option agreement made be- 
tween Klonos and Manson. 


ts COURT: Ihe wittess may amsywer the 
other question as to what agreement he and Asheim 
had with relation to the ownership of this gold dust. 


QO. You may answer now what agreement you 
had with Mr. Asheim as to the ownership of that 
seventeen thousand five hundred dollars in gold dust? 


MR. KANE: Now, if your Honor please, I want 
to state further that Mr. Asheim is now deceased, and 
I object to this testimony on the ground that it is in- 
competent, irrelevant and immaterial, and he is at- 
tempting to testify against the interests of a deceased 
person, and as to what agreement they had between 
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themselves, your Honor, certainly we cannot be bound 
by Ait. 
‘ THE COURT: You say Asheim 1s dead? 

MR. KANE: Yes, your Honor, Asheim is dead 
and I can prove that by the witness himself. 

MR. GRIFFIN: This is not a suit against an 
CSuaue, 

THE COURT: The objection is overruled, in view 
of the conversation had with Mr. Roden at the time. 
Exception allowed. 

©. You may state what the agreement was be- 
tween you and Asheim in regard to the ownership 
of the seventeen thousand five hundred dollars? 

MR. KANE: We make the same objection. 

THE COURT: The same rule Wxceerien il 
lowed. 

A. Asheim was to own half of this gold dust 
provided he paid me half of fifty-five hundred dollars. 
I paid fifty-five hundred for this agreement, you see. 
Now, the gold dust was not in the bank when I paid it. 
It was during the panic and I borrowed the money 
from the New York Life Insurance Company. 


MR. KANE: I object to this. I can understand 
why this story is attempted to be injected. 

THE COURT: @ permitted him to answer bile 
is going beyond that. 

MR. GRIFFIN: Just state what the agreement 
was, when, if at all, he was to come in for his share? 

A, If he wanted to come im te could pay wal ise 
the fifty-five hundred dollars, twenty-seven hundred dol- 
lars, and he would hold a half interest. 

CS. Apia sz-3) 

There was no gold dust under that option agree- 
ment at that time. I did not know there would be the 
fatty $17,500. lt was «a «chance m hime and you 
have to figure that you lose one out of three, and it 
was a business proposition with me; if a man makes 
one venture out of three he makes money. 

©. Did Mr. Asheim at any time pay to you half 
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the amount that you paid for the assignment of the 
option? 

MR. KANE: I make the same objection. 

THE COURT: Same ruling. Exception allowed. 

Q. Did you ever tell Mr. Roden when he was 
your attorney that Asheim had never paid you any 
part of that consideration for the seventeen thousand 
five hundred dollars? 

A. I told Mr. Roden the full particulars. 

(St. p. 34.) 

After this $17,500 had been fully paid in under 
the agreement the gold dust was kept in the Wash- 
ington-Alaska Bank at Fairbanks, Alaska. I  bor- 
rowed $8,000 there from that Bank. I gave the gold 
dust as security. I do not know what became of the 
gold dust. The note was put with the gold dust for 
security, and the gold dust was held as security for 
the note. Mr. de Journel afterwards took up the 
$8,000 note; he was an attorney; and added interest 
and made out a new note for $9,000. 

MR. KANE: I cannot see the materiality of this 
and therefore I object to it. 

Oat COURT: Let him answer. Exception) re- 
quested and allowed. 

ic p..86. ) 

The new note was made for exactly $9141.00. 

QO. To whom was the new note made? 

MR. KANE: I make the same objection. 

THE COURT: He may answer. (Exception re- 
quested and allowed.) 

a lio Mrs. de journel. 

©. What was done with reference to the gold 
dust, with reference to this new note, if anything? 

MR. KANE: We object to this as suggestive and 
leading, and irrelevant and immaterial. 

oa COURT: Proceed. 

(St. pp. 36-37.) 

Ue mete stayed right iw the Bank?so far as I 
know the gold dust laid there too; it was the under- 
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standing that the gold dust should stay there until the 
note was paid, to secure the note given to Mrs. de 
Journel. Later on a suit was brought for specific per- 
formance on that contract between Klonos and Mark 
Manson; it was brought in the name of Mark Manson; 
it was brought to obtain possession of the gold dust. 
Mr. de Journel did get me to make an assignment. 

A. This assignment is not like a bill of sale. If 
you give an assignment to collect money or the like 
of that, and Mr. de Journel got me to make an assign- 
ment, because I could not be sure of being there. I 
was on Dome Creek. We had twenty-four men work- 
ing, and he said to assign it to Asheim, that is to Sam 
Asheim. 


(St. 58) 

At the time of the assignment of the $17,500 in 
Asheim’s name I believe Asheim gave me a declaration 
of trust to the effect that it was made in my interest. 
Asheim was staying at Fairbanks at the time the suit 
was brought; he had a cigar store. I was sixteen 
miles from there, at No. 7 on Dome; I had a lease 
there; there were no railroad conveniences, J had to 
walk every foot of it. The assignment was made be- 
cause it wanted an order of Court to get this released 
to put in the bank. Mr. de Journel was my attorney 
in that suit; that suit had not been finally determined 
when I left Fairbanks in 1910; you see it required an 
order of Court—that was all, there was no suit. 

Mr. de Journel went outside, to "Frisco; when he 
left Alaska he left his business in the hands of Mr. 
Nye. Mr. Nye had charge of that suit. When Asheim 
gave me this declaration of trust I kept it until I went 
outside; I then gave it to Mr. Roden because he got 
my power of attorney and I want him to look after my 
business until I came back. I told him there was a 
note at the Washington-Alaska Bank for $9,100, and 
that had to be paid before the gold could leave the 
bank. I told him to look after my business in general, 
and he drew up the power of attorney himself; he said 
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the best thine to do was to make a general power of 
attorney, which he made out and I signed it. 

(Plaintiff's Exhibit “A,” being a certified copy 
of the power of attorney, is admitted in evidence with- 
out objection. ) 

(St. p. 40.) 

The time I made this power of attorney Mr. Roden 
was looking after my business in Alaska; after I left 
there he had my power of attorney. 

Q. Did you give him any directions to draw out 
the money? 

MR. KANE: We make the same objection. 


THE COURT: He may answer that now after 
the other testimony. Exception allowed. 

I did not give him any directions to assign it to 
any person. I told him the gold dust was to remain 
there to secure the note; there was no other under- 
standing between me and him. When I gave him the 
power of attorney I left for the States and I got back 
in about three weeks. I had some property here to 
look after, and made a flying trip. I was gone six 
weeks when I was back in Alaska; I didn’t think it was 
Safe for me to leave without a power of attorney. 
When I got back up to Fairbanks I saw Mr. Roden. 
I heard about some settlement of the suit that was 
pending in the name of Mr. Havery, and in which Mr. 
Roden was representing me and the other interested 
parties ; | heard the rumor here in Seattle, but I wasn’t 
sure and I didn’t know a settlement had been brought 
about. J went back up there and had a conversation 
in regard to the $17,500 when I went back, with Mr. 
Roden. You see, he blamed everything on Mr. Nye. 
The way he told me he said Nye released the gold dust 
and McGinn took it and put it in the pot. I naturally 
supposed that when Nye released it the note was paid. 
In an effort to find out what disposition was made of 
the $17,500 of gold dust, I went to the Bank. I asked 
Mr. Roden at that time whether he had assigned away 
my interest in the gold dust and he said he had not. 
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I tried to find out and he told me Nye released it; the 
gold dust was there to secure the note—that 1s the 
note could not leave the bank; the gold dust could 
not leave the bank until the note was paid, and I was 
under the impression that the note was paid. Later 
on demand was made upon me for the payment of the 
note. I then had a conversation with Mr. Roden about 
it and he told me that Nye released the dust, that he 
had nothing to do with it and did not have it for col- 
leemion; We told me that he had received nounine sand 
had nothing to do with it. I then went to the Bank 
and tried to find out; [ saw George Wesch, manager 
of the Bank, and inquired of him; he did not appear 
to know what became of the gold dust; I endeavored 
to find out whether there was any record in the Bank 
in regard to the disposition of the gold dust, but I 
could not find any record. I employed attorneys, Mr. 
Jennings and Mr. Pratt, in the way of searching the 
records in the Recorder’s office at Fairbanks to ascer- 
tain what became of the gold dust. Mr. Jennings 
looked over the record and there was nothing of record. 
I went with him. 


©. Could you find a thing from any person in the 
bank or from Mr. Roden or anybody as to what be- 
came of your gold dust? 


A. No, | could not. 


Vaceron i went to Iditarod. I left therewabpon: 
the first of June, 1910; I saw Mr. Roden there and had 
a talk with him in regard to the gold dust; he always 
told me that he had nothing whatsoever to do with the 
dust; he settled the damage suit—that was all. He 
told me at Iditarod that he had nothing to do with it— 
that de Journe! had it for collection, and that he blamed 
Nye; he said that he had nothing to do with it. 

Later on a suit was brought by de Journel on the 
note. Shortly before that suit was brought in the 
Superior Court of King County, Washington, I went to 
Juneau to see Mr. Roden, and I talked the matter over 
with him there. I told him to give me a written state- 
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ment for my attorneys there and before I would bring 
any suit against de Journel, and so he did; he gave 
me a written statement. He told me he had nothing 
to do with the gold dust; that Nye released 1t—he 
told me that again; he made a statement for me at 
meet time. This is the statément that he made; that 
is Mir. Roden’s signaure at the end of the statement; 
it is in the same condition it was when I received it 
except for the marginal figures. 

(Plaintiff's Exhibit “B,”’ the same being the State- 
ment received from Roden, referred to, is admitted tn 
evidence and read to the jury.) 

fon p, 46. } 

The Court then adjourned, taking a recess until 
Wednesday morning at 10 o’clock. 

Wednesday morning—Mr. Dettering on the stand 
for further direct examination. 

At the time Mr. Roden delivered to me the state- 
Ment just read in evidence he made no statement as 
to whether or not he had signed away my right in the 
gold dust; he told me he didn’t sign it away. That 
statement was made about six months before the trial 
Orne de Journel case. Mr. Rodem met in Mr. Grif- 
fin’s office in Seattle, about ten days before the trial in 
the Superior Court of King County, and he dictated to 
Mr. Griffin’s stenographer a statement of this de Jour- 
mie! Case. 

MR. GRIFFIN: I understand that you are willing 
that this shall go in? 

MR. KANE: I am willing to admit it is some 
statement of this character, but not this one here. 

MR. GRIFFIN: To avoid the calling of my sten- 
ographer as a witness I understand you are willing 
to admit Mr. Roden dictated some statement. 


Mik KANE: Some such statement. That may 
not be the exact statement. We are not willing to ad- 
mit that. 


MR. GRIFFIN: Well, you admit it is substantial- 
ly correct? 
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MR. KANE: In some things it is correct and in 
some things it is not correct. 

©. J hand you this purported statement, Mr. Det- 
tering, and ask you to refresh your memory, and from 
that statement refresh your memory. From that state- 
ment, state whether or not in my office in the city of 
Seattle, shortly before the case of de Journel against 
you as defendant was tried in the Superior Court of 
King County, Mr. Roden made a statement to you 
which you find in this statement. 

A. Yes, he did. 

©. You have read that over, have your 

Pemics | iamre. 


MR. GRIFFIN: We offer this in evidence. 


MR. KANE: I am not objecting to the type- 
written part on the ground that Mr. Roden didn't 
dictate it. Mr. Roden, we admit, did dictate some 
statement, but I do object to this nencil memorandum 
that was made by someone other than Mr. Roden, and 
that is attached to this typewritten statement. I don’t 
believe that it should be admitted. Now, if they made 
those notes—( Addressing Mr. Griffin) You don’t con- 
tend that Mr. Roden made those notes? 

MR. GRIFFIN: Those notes are in my hand- 
writing. 

MR. KANE: I object to them as self-serving dec- 
larations and incompetent. 

VIR VGN: It it is objected to for the reason 
that I did not call the witness’ attention to each specific 
item the objection might be good. I find authorities 
which sustain such objection, but if counsel will waive 
that feature of it it will save time in the matter of 
examining the plaintiff. 

MR. KANE: I am not raising the objection to 
the typewritten portion, but to this portion, [ am. 

MR. GRIFFIN: Then you are willing that the 
typewritten may be admitted? 

MR. KANE: Yes, but not admitting that all the 
statements therein are correct by any means. 
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MR. GRIFFIN: With that understanding | will 
detach the pencil memorandum from the other, and 
offer the typewritten statement. 

(The same was marked plaintiff's exhibit “C” and 
admitted in evidence. ) 

(St. pp. 48-49.) 

Mr. Roden also stated at that time that Mr. Nye 
released the gold dust, and took the gold dust,—that 
is the gold dust in the Washington-Alaska Bank, 
amounting to $17,500; at that time he also stated that 
Nye released it and gave it to McGinn. Mr. Roden 
stated that. 

A. He told me that Nye released it and gave it to 
PileGinn, as near as I can remember. 

Q. Did he make any statement as to whether or 
not Nye knew that Asheim should have signed the 
note? 

MR. KANE: We object to this as leading and 
suggestive. 

THE COURT: He ought to know. Let him state 
what was said. Exception allowed. 

A. Nye released the gold dust, the seventeen thou- 
sand five hundred dollars worth of gold dust, and he 
said Asheim should have signed the note. 

©. What else did he say? 

A. And McGinn got the gold dust. 

QO. What did he say, if anything, in reference to 
the note being secured? 

A. The note was secured by the gold dust, this 
seventeen thousand five hundred dollars in gold dust. 

QO. What did he say in relation to de Journel and 
Nye? 
A. Well, that de Journel didn’t protect me. 

MR. KANE: This all goes in over our objection 
that it is incompetent, irrelevant and immaterial, and 
leading and suggestive. 

itis BOWRT» Yes. Proceed. 

MR. KANE: Note an exception. 

THE COURT: Exception allowed. 
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OQ. What did he say with reference to de Journel 
and Nye having charge of the seventeen thousand five 
hondred dollar suit? (Steppy 50251.) 

Mr. de Journel had charge of the suit for specific 
Pemormeance Of te comtrac:. Ele page reterencemma 
Mie Nye, Nye"was de Journel’s agent. He told ime 
the money in the bank to my credit was for the set- 
tlement of the damage suit, which he said had been 
settled for $62,500. He did not tell me at that time 
Oieat ainy time prior to the trial of the casein the 
Superior Court that he had released the gold dust or 
signed away my interest. 

(The original assignment and deed 1s admitted in 
evidence, marked plaintiff's exhibit “D,” and the sig- 
Nosine theretovadmittedeby Mr. Manestoebemtiaat Gi 
Mr. Roden. ) 

MR. GRIFFIN: I desire to call the attention of 
the jury to the fact that this instrument has never 
been recorded. 

ids. IK ANE: ilasn’t it? 

MR. GRIFFIN: The certthed copy I got was not 
recorded. 

MR. KANE: You mav withdraw that statement. 
It was recorded. 

ii COURT: VWitat is the dater 

MR. KANE: February 17, 1910. It was record- 
ed two days after. How could you get a certified copy 
unless it was recorded? 

Vira Cieli the wieot a certified copy, ineanswer 
to your question, from the clerk of the Superior Court 
atter this wee imiro@meed in evidence. The ceriied 
copy does not show that it was recorded. 


MR. KANE: That is the clerk’s fault. That in- 
strument was recorded. That is not our fault.” 

(St. 53-54.) 

The parties named in this assignment and deed 
which was just read are the parties with whom [ was 
litigating all this time on some of the ground, viz: 


&. C. Barnett, |. LD Ni¢tie 1. Le salivan J. © 
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Ridenour, and N. L. Cook; those were the parties on 
part of the litigation. Mr. Roden made this assign- 
ment in my absence with the parties with whom I had 
been litigating. J talked with Mr. Roden as to whether 
or not I had a good defense to the Superior Court of 
King County; he told me I had a good defense. He 
said he would not be responsible for the money, and 
that Nye released the gold dust; and that he had the 
gold dust for collection. 

©. Who had it for collection? 

A. Mr. de Journel, and he had Mr. Nye as his 
agent. 

Q. Did you believe the statement Mr. Roden made 
to you? 

MR. KANE: We object to that as incompetent, 
irrelevant and immaterial. 


TBE COURT: The objection is oversiled= ax 
ception allowed. 

(Se fj 35-56.) 

I made my defense to that suit because of the 
statement made by counsel to me. 

©. What expense were you put to in that suit 
for attorney’s fees? 


MR. KANE: We object to that as incompetent, 
irrelevant and immaterial. It does not constitute a 
cause of action against the defendant in this case, and 
I object to any evidence being introduced on this cause 
of action. 

MR. GRIFFIN: The court passed upon that at 
Mile time Of the deintirrer. 

MR. KANE: I must differ with counsel. The 
opinion of the court shows— 

MR. GRIFFIN: The opinion of the court over- 
ruled the second amended complaint because the sec- 
ond cause of action— 

BY MR. NEWCOMB: I presented that myself 
and your Honor will recall it. 


Mire COURT: Thére was not anything said 
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about the materiality of this testimony or expenses that 
were incurred. 

MR. GRIFFIN: Here are the facts: (Argument 
continued. ) 

THE COURT: I think I will let this question 
be answered. 


MR. KANE: I will ask for an exception. 

Hee COUR: Excepuon allowed. 

©. What expenses were you put to in that suit 
for attorney’s fees? 

A. Approximately a thousand dollars. 

A. We have the receipts. 

MR. KANE: Do I understand that these attor- 
ney’s fees and expenses were in the suit in the Superior 
Court that you defended for him in the case of de 
Jorunel against himself? 

MR. GRIFFIN: Yes, I assisted him. 


MR. KANE: I think the proper way, if this evi- 
dence is admissible at all, would be to show what 
would be a reasonable attorney's fees, but not what 
he paid for it, and for that reason I object to this form 
of testimony. 

THE COURT: The objection is sustained. Ex- 
ception allowed. 

( See ppmo0-57.) 

I paid approximately a thousand dollars costs in 
that suit. 

MR. KANE: We object to that and move to strike 
the answer because he is including attorney’s fees. 

©. The cost of Wales suit, and clerk fees, do you 
remember ? 

A. I dont renwemibper. “You have the receipt. 

©). Is ‘tliat terete ipr: 

AA; MES: 

©. The receipt toretiomineney» you paideto ‘the 
clerk? 

A. Yes, $9,341.00. 

MR. GRIFFIN: You admit, do you, Mr. Kane, 
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that in that suit you were not entitled to interest in 
that note? 

MR. KANE: I admit we got judgment in the 
suit, and the judgment was paid. 

MR. GRIFFIN: That was the amount paid? 

MR. KANE: I don’t know what amount was 
paid. It was paid upon the judgment. That was a 
suit upon a promissory note. He is trying to prove 
what his expenses were in the suit of de Journel vs. 
himself. That was a suit upon a promissory note 
made by Mr. Dettering to Mr. de Journel. 

THE COURT: If so, what the reasonable ex- 
penses were that he was placed to by reason of the 
statements of the defendant which led him to adopt 
the erroneous defense growing out of the matter which 
is alleged in this complaint. 

MR. GRIFFIN: | think | have the receipt on the 
clerk for the money paid in. 

MR. KANE: That is in payment of the jude- 
ment. I admit the judgment is paid. 

THE COURT: Is that the judgment on the note? 

MR. INANE: Yes, your Honor. 

THE COURT: The objection will have to be sus- 
tained to that. That I assume cancels the note. 


MR. KANE: Certinly, your Honor. I understand 
all this testimony has been stricken under my objection. 

iene COL: Wes. 

(Cot. 57-56. ) 

®) heard Nir. Kane’s statement to the jury that his 
client and Mr. Havery paid into the Washington-Alas- 
ka Bank for my benefit sixty-five hundred dollars in 
one item; the $4,554.50 is another item. When I went 
we the bank after my return from Seattle, | found 
there approximately $11,054.50, the total of those two 
items which Mr. Kane stated had been paid in. I did 
not draw any checks or draw out any of that money 
which was paid in by Mr. Roden and Mr. Havery 
before I found the $9,500 or a little over. When Mr. 
Roden was going to give me $500 in Iditarod he said 
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it was attorney’s fees for de Journel, and said that de 
Journel hadn’t lived up to his agreement and was not 
entitled to it, and I told him de Journel was not en- 
titled to attorney’s fees and | would hoid him for the 
money; that I would bring suit for the $17,500, and 
Wir, Heante, | can prove to the satisfaction of the court 
and jury that I was thrown out of court bodily and 
Mr. Roden got the money. I did not draw out any 
money from the Washington-Alaska Bank which had 
been put there by Mr. Roden and Mr. Havery, aside 
from the $9,500 that I afterwards found there; there 
was not as much as $11,054 to my credit when I re- 
turned there. There was nothing in the records ot 
the Washington-Alaska Bank to show where the $17,- 
500 in gold dust had been disposed of; 1, was unable 
to obtain any information as to how it had been dis- 
posed of. 


GROSS-EXAMINATION, by MR. KANE: 


No. 7 was about sixteen miles from Fairbanks, 
out beyond No. 5. I remember the time when Mr. de 
Journel saw me when he came by my cabin and asked 
me to come in and make an assignment of my interest 
in the $17,500 in gold dust to Asheim for collection. 
I did not at that time because I was out on the creek 
and I had to walk in and out. Sometimes the railroad 
ran only part of the time. The railroad ran within 
one hundred yards of my house, but oniy one train a 
day; 1 the tram was there 1 took it, and when it 
wasn't I walked. I didn’t have to walk as I testified 
yesterday. When the assignment was taken from Mr. 
Klonos to Mr. Asheim the title was in my name. 

©. Isn't it @ tact tio Mike title was pm inthe 
name of Asheim? 

A. It was in the assignment that de Journel got 
me to make for the collection of the money during my 
absence. 

©. When you bought Klonos’ interest out? 
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A. That was just the money, the seventeen thou- 
sand five hundred dollars to be put in the Washington- 
Alaska Bank. These people owned the ground and I 
owned the gold dust. 

Q. We agree upon that, but I am asking when 
that was done, the assignment was made from Klonas 
to Sam Asheim for you and Asheim? 


A. Well, there was an assignment at first but tt 
was transferred to me during the panic. I raised the 
money and borrowed it from the New York Life In- 
surance Company. I paid Klonos fifty-five hundred 
dollars. 

Or Usn't it a faet that Mr Asheim beeht ihe 
original option from Mr. Klonos, and afterwards took 
you in on the matter? 

o@ erdid tian trast, "iiaiais all 

©. Ele ditl it in trustvand the wtitte wassineeiis 
name. 


A. It was transferred to me. 

CsieoS. ) 

I had a talk with Mr. de Journel about instituting 
this suit against Manson for the recovery of the $17,500. 
Mr. de Journel was going to get an order from the 
Court and put it to my credit in the Bank. There would 
be no trouble whatsoever in getting the $17,500. I 
was in de Journel’s house with Asheim when they were 
preparing this Complaint in August, 1909, for Asheim 
to bring suit against Manson to get the $17,500. J 
don't remember Nye being there at that time; I don’t 
remember what the Complaint stated; but Asheim and 
I agreed that it stated what we thought the facts to 
be at that time; that suit was prepared at my request 
and Asheim’s request at that time. I do not remem- 
ber the day of the month. I never went to court after 
that on this suit that was started by Mr. de Journel; I 
believe Mr. de Journel appeared once, but we didn’t 
have any trial on it. 


Q. And did you consult with your attorney about 
how it was going along? If it was simply to go into 
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court and get an order, didn’t you think it was strange 
that you didn’t get this seventeen thousand five hun- 
dred dollars in gold dust from the 17th of August until 
the following spring some time? 

A. Well, there is lots of times there is not court 
there and you could not get an order. 

O. But there’ was a Court theré in Auoust, 1969, 
because you had other litigation there at the same 
time, didn’t you? 

A. Well, there was a number of other suits. 

(St. 6") 

I did inquire why I didn't get the $17,500 in gold 
dust; I asked Mr. Jennings, of whom I asked legal ad- 
vice occasionally. In 1909, from the 17th day of Au- 
gust, after this Complaint was filed, up to the time of 
the settlement of all the claims, I asked Mr. Jennings 
and quite a number of attorneys; I talked about it you 
know; we talked about it to a number of people. I 
asked my attorneys, Mr. Nye and Mr. de Journel, tf 
it only required an order of court, and they always 
had some excuse; they told me the whole property was 
in litigation and that was their excuse why the money 
could not be turned over. Mr. Roden was attorney 
ome On three or four matters in the summer of 1909 
and in the fall of 1909, and along until 1910, and in 
these damage suits involving Lower No. 2 and Upper 
No. 2 and he was attornev for me and for Harry 
Havery and Cascaden, Gianakas, and all the other peo- 
ple fighting Barnett and the Cook crowd. I had noth- 
ing to do with No. 5. I did not ask Roden to prepare 
a suit to recover the $17,500—that was de Journel, 
he had that No. 5. I didn’t ask Mr. Roden to do any 
part of the litigation growing out of No. 5. Myself 
and my crowd were fighting Barnett and Cook and 
their crowd. Mr. Roden was with me and Mr. de 
Journel and the boys that were fighting the use of the 
ground by dummy locators, that is right. 


I took a flying trip out here, and Mr. Roden sug- 
gested that I make a power of attorney; he said, “Don't 
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go away without leaving a power of attorney for some 
one to act for you.” It was necessary for some one 
to have a power of attorney, even though I was only 
making a flying trip out, as that is natural for some- 
thing ‘happens [ would blame myself. I thought [ 
would take extraordinary precautions because every- 
thine was won. We had won all our cases slick and 
clean. I expected him just to protect me with the 
power of attorney. He was to account for all money 
that he signed away and al! property sold, just like 
an honorable man should. Before I started out and 
before I gave Mr. Roden this power of attorney, Mr. 
Roden and our crowd had been negotiating with Bar- 
nett and his attorneys to settle the litigation. I leit 
there about the 10th of February—something like that; 
1 heard they started negotiations the day I left. It 
is not a fact that I had been talking with Harry 
Havery and Mr. Roden and Mr. Cascaden and all those 
men for over six weeks about a settlement of these 
eases; | surely would not have come out if it was a 
fact that the settlement was about to be made for 
about a week or two weeks previous to when [I left. 
There was no negotiating whatsoever about a settle- 
ment for about six weeks before I left, and my people 
were not negotiating for a settlement with Barnett 
and his crowd on this Dome Creek litigation and there 
had been no talk about it when I left. 

QO. Now, just answer the question. Now, there 
having been no talk over any settlement, why did you 
think it would be necessary that certain documents or 
deeds would have to be signed in your absence so that 
a have to give a power of attorney to some 
one: 


A. A man naturally gives a power of attorney so 
his business is protected. 

Q. Did you ever, while in Alaska before, give Mr. 
Roden a power of attorney? 

A. Well, in this case you know, I simply had to 
have somebody to look after my business. 
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(St. pp. 73-74.) 

I never gave Mr. Roden my power of attorney be- 
fore; he had been my attorney for a good while. When 
I went back there I stayed at the Golden Gate, I had 
a room there; I lived with Albert Arndt a little while 
in the fall. 

©. Isn’t it a fact that you told Albert Arndt in 
Fairbanks after this settlement was made, that this 
settlement was saisfactory to you in every way, but 
that Sam Asheim should have paid half of the de 
Journel note? 

A. I never said I got a settlement that was satis- 
factory. It was one of the rottenest I ever saw. The 
worst [ ever saw. 

Ct. pay a.) 

It is not a fact that I told Arndt that spring that 
we all hoped they would get some money out of the 
settlement, but that I was well satisfied with every- 
thing, but that Asheim should have been obliged to 
pay half of the note out of the half of the gold dust 
that was in the Bank. I never said that there, and I 
never made any such statement at Iditarod. When | 
went back Mr. Havery told me about the damage suit 
and Roden told me he settled the damage suit, but he 
never told me about the gold dust. 

©. Didn't Mr. Roden tell you the gold dust had 
to be settled with all the other claims that were in 
litigation, that the settlements were compelled to be 
bunched together. 

A. Yes, but that the seventeen thousand five hun- 
dred dollars went to me. 

(St. 76777") 

Mr. Roden didn’t tell me anything about the set- 
tlement of the $17,500; he said Nye released it and 
they flim flammed me. 

©. Did he tell you why he deposited to your ac- 
count sixty-five hundred dollars in one check, and for- 
ty-five dollars in another? 
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A. That was supposed to come out of the damage 
sult. 

©. Did you ask Mr. Roden why he deposited the 
two checks in that way? 

A. No, I didn’t ask him. 

Q. Did he tell you anything about why he deposit- 
ed them in that way? 

A. No, he didn’t. 

Q. Did he tell you anything about it? 

m. No: 

(se pe /7.) 

We examined the records and could not find 
whether the case was dismissed or not. This is a copy 
of the papers in the suit by Asheim against Manson 
for the $17,500. 


MR. KANE: This is a certified copy and I offer 
it in evidence. 

MR. GRIFFIN: We object to it as immaterial, 
and it is certainly not proper at this time for him to 
go into his side of the case while our witness 1s on the 
stand. 

ies COURT: Proceed. I will read it over. 

ip. 76. ) 

Pretty near everybody said it was the rottenest 
settlement you ever heard of or saw, and I talked to 
Mr. Arndt about it, both at Iditarod in the spring of 
1910 and in Fairbanks after I got back; I talked to a 
number of men, including David Cascaden; he didn’t 
think it was a good settlement. 

I went to Iditarod in 1910, and Havery and Roden 
went down too; there were a number of fellows on the 
boat, and I talked to them about the settlement; it was 
generally discussed that this Dome Creek litigation 
had all been settled at that time. Mr. Roden and I 
had a quarrel about it—about the settlement—about 
the damage suit, and I was not satisfied at that time. 
I went to the Bank to find out where the gold dust 
had gone to; I had a talk with George Wesch; he didn’t 
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know. The Bank had no receipt and no information 
as to whom they had turned over the $17,500. 


OQ. They simply opened the doors and let some 
one come in and take it away? 


A. Well, that 1s what they done with the deposi- 
tors’ money. ‘They have no record of the depositors’ 
money, $1,028,000 stolen, poor men’s money, they are 
a bunch of thieves that ought to be behind prison bars. 


THE COURT: Proceed. Now, dont domiiinmt 
again. I don’t want to call your attention to it again. 


(St, p. eZ. ) 

Wesch said that the sixty-five hundred dollars and 
the forty-five hundred dollars, deposited in the Bank 
to my credit, was deposited by Mr. Roden in the set- 
tlement of the damage suit, and he could not tell me 
where the $17,500 in gold dust had gone or who took it. 

Mr. Roden didn’t do any more business for me at 
dileaiter this bidsiness here after the settlement on tne 
suit; I just cut Roden out because I did not like his 
settlement of the damage suit, but 1 didn’t know he 
had signed away my gold dust; I couldn't find out 
about the gold dust then, it was impossible. I didn’t 
know that the suit that I started for the gold dust 
had been dismissed in court; Mr. Roden put it all on 
Nye; I didn’t know it was dismissed immediately upon 
this settlement being made. 

©. You didn’t know it was dismissed immediate- 
ly upon this settlement being made? 

7. WNo- 

Q. Didn’t you know the records in the Auditor’s 
office there showed there was a deed, not only of your 
interest to “Lower Two” and “Upper Two,” but also 
your interest in the gold dust? 

A. No, “Lower Two” and “Upper Two,” but not 
the gold dust. 

Q. You knew it was of record as to “Lower Two” 
and “Upper Two?” 

 Yesuusmns 
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Q. But you didn’t know it was of record as to 
the gold dust? 

A. I didn't know it was of record. I would not 
be sure as to “Lower Two.” 

(St. p. 84.) 

IT had gone over the record personally with Mr. 
Jennings, as soon as I got to Fairbanks; I went right 
away with Mr. Jennings; I heard they had made a 
settlement and I asked right away what the terms 
were, and when I found that they had settled for less 
than $100,000 I was altogether dissatisfied, because we 
had a written agreement that we would not settle for 
less than $100,000. Mr. Jennings said he could not 
find anything of record about the $17,500 in gold dust; 
} went to the Clerk’s office to find out whether this 
Silt was dismissed, and he said: “No, I fail to find 
i 1 cannot find anything here.” I talked with Mr. 
Nye, my lawyer, as to whether he knew anything about 
the dismissal, but 1 could not get any satisfaction out 
of him, and nobody gave me any satisfaction out of 
it. I went after Roden several times. 

©. Now, this settlement was made, as the records 
show here, in the spring of 1910, prior to February 
19th ° 

ey cS, Sir. 

Q. Now, you never sued against Mr. Roden, and 
never started a suit against Mr. de Journel for this 
seventeen thousand five hundred dollars until last year 
in this court? 

A. I didn’t know it. 


Q. And you claimed all this time, since 1910, to 
be the sole owner of that seventeen thousand five hun- 
dred dollars gold dust? 

ie eres si, U sas. 


for. Dp: 36) 


It was some time in the spring of 1912 that Mr. 
de Journel brought suit against me in the Superior 
Court of King County for $9,000, and it was conclud- 
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ed last year, and shortly after that suit was concluded 
I brought this suit against Mr. Roden. 

Q. Did you ever make a claim against Mr. de 
Journel for this seventeen thousand five hundred dol- 
lars before Mr. de Journel started the suit against 
you, that is on the note? 

A. Well, I always thought Mr. de Journel got 
his note paid, and he had the money for collection and 
he had the gold dust for security. 

(Sir p67.) 

I did not know that de Journel had not been paid 
m Alaska. Ihe de Journel had been presemed@iomme 
there for payment, but when the security is back of 
the note, that is not proof that a thing ismiigpaid) a 
knew he was making claim against me after this set- 
tlement was made, and I made a claim against him for 
the $17,500. 

QO. Did you ever bring a suit, or write him a letter 
or make a claim personally for the seventeen thousand 
five hundred dollars? 

me. | did. 

QO. When did you make the claim? 

A. We brought a counter-claim for the seventeen 
thousand five hundred dollars in the suit for the note. 

Q. And that is the first time you ever brought it? 

A. Yes, and I found out right in court that Mr. 
Roden had signed away 


GSt. p. &e.) 


RE-DIRECT EXAMINATION, by MR. GRIFFIN. 


_ for a large portion of the time after the defendant 
signed away my gold dust Mr. de Journel was in San 
Francisco and in Paris, and Mr. Nye was only his 
agent representing him when he was out. After the 
assignment of the gold dust I was in Seattle, then in 
Fairbanks, and then | went to Iditarod for about eigh- 


teen months. The suit by de Journel was determined 
m dS. 
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Charlie Schafer, Hilcher, Cascaden, and Gianakas 
did not think the settlement was a good one; the gen- 
eral talk around Fairbanks was that the settlement 
was not a good one. (Witness excused. ) 

Met BRIGH PVA eas valiaess tor the plaintiff, 
being sworn, testified as follows: 

l am a lawyer, since 1903; 1 lave been im the*city 
©: cattle all the time. 1 was one of the attormeys Tor 
the defendant, William Dettering, in the suit brought 
methe Superior Court by ore Pernandede» jourmel to 
recover on a note for ninety-one hundred and some 
odd dollars; I took part in the preparation of that suit 
for trial and in the conduet of the suit for the de- 
fendant. 

©. Do you know what would be a reasonable sum 
to charge as an attorney’s fee for the work done for 
imemdetendant in that case’ 

MR. KANE: We object to that on the ground 
that it is incompetent, and immaterial, and it is not 
within the issues of this case, and on the further 
eround that the second cause of action alleged in the 
complaint, to which this refers, does not state any facts 
sufficient to constitute a cause of action against the 
defendant. 

jie COURT: He may amswer. Exeemtion al- 
lowed. 

A. Yes, I have an opinion as to what would be a 
reasonable fee. 

©. What in your opinion would be a reasonable 
ee! 

MR. KANE: We make the same objection. 

THE COURT: Objection overruled.  Tasception 
allowed. 

A. I think one thousand dollars would be a rea- 
sonable fee. 


(sit. 92°93.) 
CROSS-EXAMINATION by MR. KANE: 


That is not what you charged then? I do not 
know what the legal expenses of Mr. Dettering were 
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in that case for my office and Judge Grifhn’s; I know 
what mine were. 


RE-DIRECT EXAMINATION by MR. GRIFFIN 


Plaintitt's Exhibit “E,” the assigniment werenned 
to, admitted in evidence; signature of Mr. Roden there- 
on admitted by Mr. Kane. 

MR. GRIFFIN: We offer it in evidence. This is 
the assignment which disposes of the seventeen thou- 
sand five hundred dollars in gold dust specifically, 
which was introduced in the trial in the Superior Court. 

MRAKANE: 2 have no objection tomate Ion 
ject to the statement of counsel that it refers to the 
assignment specifically. 

ii COURT: Yes, 1f speaks domemeche 

(St. 94.) 

Exhibit E read to the jury. 

Mr. Griffin then read to the jury certain inter- 
rogatories as follows: 


“Int. No. 1: Is it not a fact that you were the 
attorney for the plaintiff in that certain suit in the 
District Court of the Territory of Alaska, Fourth Di- 
vision numbered 1343, entitled Harry Havery, plain- 
ioevs. Gis Peterson, E. T. Barnett, bem Goole. 
C. Ridenour, John L. McGinn, and M. L. Sullivan, 
defendants: 

maceeto int. Wo, Ie Yes. 

Int. No. 2: Is it not a fact that the saidgHarry 
Havery referred to in the preceding interrogatory as 
such plaintiff in said suit referred to in the preced- 
ing interrogatory was trustee, and that such suit was 
brought in the interest of said Harry Havery, Sam 
Asheim, H. D. Cascaden, J. F. Hilcher, James Giana- 
kas, and William Dettering? 

Ans. to Int. No. 2: Yes. Said suit was brought 
for the benefit of the persons named, and one Charles 
Schiek. 

Int. Wo. 3: Is i mot a act that the suitrereened 
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to in the two preceding interrogatories was brought 
by the plaintiff Harry Havery in his own behalf, and 
on behalf of the other persons named in the next pre- 
ceding interrogatory to recover damages for gold dust 
unlawfully mined and taken from placer mining claim, 
bench claim No. 2, right limit, below Discovery Dome 
Creek in Fairbanks Mining District, Alaska? 

Ans. to Int. No. 3: Said suit was brought to 
recover damages for gold dust extracted from claim 
known as “Upper No. 2” below Discovery, on said 
Womure Creek. 

Int. No, 4. Is" not 4 tact iar in the welll or 
winter of 1909 that Harry Havery, Sam Asheim, Fi. 
D. Cascaden, J. F. Hilcher, James Gianakas and Wil- 
liam Dettering authorized you in writing to settle said 
suit for the sum of One Hundred Thousand ($100,- 
000) Dollars and for no less than the sum of One 
Hundred Thousand ($100,000) Dollars? 

Ans. to Int. No. 4: No. 

Int. No. 5: If you answer the preceding interroga- 
tory in the affirmative, please attach to your answer 
to these interrogatories the original of such agreement 
Grea tale COpysulercor. 

MR. GRIFFIN: The answer to No. 5 is a string 
of dashes. 

MR. RODEN: There is no such document so I 
could not attach it. 

Aprons vis stenet ageact that yourthad no .ai- 
thority from William Dettering to settle said suit num- 
ered 1343 reterred to in the preceding” interrogatery 
excepting the instrument referred to in the next pre- 
ceding interrogatory? 

mas tor int. No 6: Itis notva fact 


Int. No. 7: State what consideration was received 
by the parties interested in the settlement of said suit 
numbered 1346, referred to in the preceding inter- 
rogatories and what portion of the consideration of 
said settlement was paid by you, if at all, to the plain- 
tiff, William Dettering? 
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Ans. to Int. No. 7: This suit was settled together 
with one other suit for a certain total consideration, 
the exact amount of which I cannot recall, but the 
books of the Washington-Alaska Bank show the total 
received, one-half of this total sum, as near as I recol- 
lect, was applied to the satisfaction of the suit referred 
to in this interrogatory. 

Int. No. 8: What interest did William Dettering 
have in Bench Placer Mining Claim No. Z, on the right 
limit, below Discovery on Dome Creek, being the claim 
referred to in ihe preceding interrogatories at and be- 
fore the time said suit was settled? 

Ans. to Int. No. 8: I don’t know. 

Int. No. 9: Was William Dettering, the plaintiff, 
indebted to you in any sum on the 7th day of February, 
Ee Dine: 

Ans. to Int. No. 9: It is my opinion that he was. 

Int. No. 10: Is it not a fact that on or about the 
6th day of February, A. D. 1910, William Dettering, 
the plaintiff, informed you at your office at Fairbanks, 
Alaska, that the foreman who had charge of the min- 
ing then being done upon Bench Placer Mining Claim 
No. 2 right limit, below Discovery, on Dome Creek, 
estimated there was Sixty Thousand ($60,000) Dol- 
lars in gold dust then mined and in the dump upon 
said claim? 

Ans. to Int. No. 10: I don’t know. 


Int. No. 11: Did you know that the plaintiff, W1l- 
liam Dettering, owned any interest in the Seventeen 
Thousand Five Hundred ($17,500) Dollars in gold 
dust deposited in the Washington-Alaska Bank at 
I‘airbanks, Alaska, at the time a suit was brought in 
the name of Sam Asheim, as plaintaiff, to recover the 
possession of said gold dust? 

Ans. to dmt. Nog! 1:1 did, 


Int. No. 42: Is it @ factothat while thessmit ies 
ferred to in the preceding interrogatory was pending 
in the United States District Court, of the Territory 
of Alaska, Third Division, said Sam Asheim made 
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a declaration of trust in which said Sam Asheim ad- 
mitted that said suit was brought wholly or partially 
for the benefit of William Dettering, the plaintiff in 
this action? 

Ans. to Int. No. 12: Said Ashetm declared that 
Dettering was the owner of an one-half interest in the 
subject matter of this suit. 

It. No. 13: Is it not a fact that the declaration 
of trust, referred to in the preceding interrogatory 
was delivered by William Dettering, the plaintiff, to 
you at your office in Fairbanks, Alaska, upon the same 
day that William Dettering made to you a power of 
attorney? 


Ans. to Int. No. 13: Said declaration was de- 
livered to me. 

Int. No. 14: If you answer either of the two last 
preceding interrogatories in the affirmative, please at- 
tach to your answers either the original of such decla- 
ration of trust or a true copy thereof. 

Ans. to Int. No. 14: Said declaration is not now 
in my possession. It stated that Dettering was the 
owner of one-half of the gold dust for which said suit 
had been brought. 

Int. No. 15: What directions and instructions 
were given you by the plaintiff, William Dettering, 
at the time he executed to you the power of attorney 
om the /th day ot Febriuamy, A. D. 1910? 

Ans. to Int. No. 15: No particular instructions 
Or dineections were given to me. 

Int. No. 16: What amount was paid by you to 
the plaintiff, William Dettering, upon his return to 
Fairbanks, Alaska, from the State of Washington in 
mie-sprine of 1910? 

Ans. to Int. No. 16: I paid him nothing upon his 
ren, Aseatear as 1 can recollect. All amiounts to 
which he was entitled were turned into his account 
immediately after settlement was made and when the 
funds were distributed to the respective parties. The 
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books of the Washington-Alaska Bank show when 
these sums were turned into his bank account. 

Int. No. 17: What item makes up the difference 
between the amount received by you for Mr. Detter- 
ing from the settlement of that certain suit brought 
by Harry Havery et al, plaintiffs against Gus Peter- 
son et al, defendants in the District Court of Alaska, 
Fourth Division, numbered 1343, and the amount you 
paid to William Dettering upon his return from the 
State of Washington to Fairbanks in the spring of 
FOO: 

Ans. to Int. No. 17: This item is made up of two 
amounts—one being the amount received by Dettering 
as a party interested in a suit brought by Havery 
against Barnett, Cook, Ridenour, McGinn, Sullivan 
and Yarnell, and the second represents one-half of 
the proceeds of the gold dust. 

Int. No. 18: Set forth in your answers to these 
interrogatories a true and accurate account between 
yourself and the plaintiff, William Dettering, giving 
an accurate account of all sums received by you in 
which the plaintiff, William Dettering, was interest- 
ed and which belonged to him, and all sums paid out 
by you for him between the date of February 7th, 1910, 
and the date upon which you paid Mr. Dettering upon 
his return from the State of Washington to Alaska 
in the spring of 1910? 

Ans. to Int. No. 18: There was no account kept. 


Int. No. 19: In what suits pending in the District 
of Alaska in which the plaintiff, William Dettering, 
was interested in did you appear as attorney, and 
whom did you represent in each of said suits? 


Ans. to Int. No. 19: One suit entitled “Havery 
vs. Peterson et al.;” one suit entitled “Havery vs. Yar- 
nell et al;” one suit entitled “Cook vs. Havery et al:” 
and one suit brought by “Cook et al vs. Klonos et al.” 
In the first twe I represented the plaintiff, in the last 
two the defendants. The first two were for trespass 
on Upper and Lower No. 2 below Discovery on Dome 
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Creek; the third involved the title to Upper No. 2 below 
Discovery on Dome Creek; and the fourth involved 
the title to the ground from which the gold dust had 
Bectieentraceted. 

Int? Io. 20: Did you haverautherity to represent 
and did you represent, William Dettering in all mat- 
ters at Fairbanks, Alaska, from the 7th day of Feb- 
ruary, 1910, until Mr. Dettering returned to Fairbanks, 
Bdaska in. theyspring of 1910? 

Ams. to Int. No. 20: | represented’ Dettering in 
all law suits in which he was interested. 

Int. No. 21: What directions, if any, were given 
to you by the plaintiff, Wilham Dettering, authoriz- 
ing you to settle, sign away and dispose of the seven- 
teen thousand five hundred dollars in gold dust in the 
Washington-Alaska Bank, at Fairbanks, Alaska? 

Ans. to Int. No. 21: No particular directions were 
given me. 

Int. Ite. 22: How much casieandee nat outer 
consideration was paid to you in settlement of all suits 
settled by you in the winter of 1910, in which the 
plaintiff, William Dettering, was interested? 


Ans. to Int. 22: A cash settlement was made to 
the satisfaction of all interested parties and this was 
immediately distributed among the several parties. ‘The 
entire amount was placed in the Washington-Alaska 
Bank, and the books and records of said bank show 
what disposition was made of them, besides the total 
amount paid. There was no other consideration re- 
@eived either by ime or any other person. 

intewiNe. 23. Vs it mot a fact that at the time Sain 
Asheim instituted a suit to enforce the specific per- 
formance of the contracts executed by John Klonos 
and assigned to Asheim and Dettering, that said 
Asheim made and executed an agreement or declara- 
tion of trust in which Sam Asheim claimed that Wil- 
liam Dettering was the owner of one-half interest in 
the mining property involved in the suit, and also in 
the seventeen thousand five hundred dollars in gold 
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dust, which was deposited in the Washington-Alaska 
Baaik r 

Ans. to Int. No. 23: The only thing involved in 
this suit was the gold dust. Asheim made such a 
declaration, that is, that Dettering was the owner of 
an one-half interest in the subject matter of this suit? 

Int. No. 24: What portion of the proceeds of the 
seventeen thousand five hundred dollars in gold dust 
ever came into your possession, and what was done 
with the same? 

Ans. to Int. No. 24: No portion of said gold dust 
ever came into my possession. The proceeds thereof 
were placed in the Washington-Alaska Bank to the 
credit of Ashetm and Detterine in equal shares. This 
transaction is evidenced by the books and records of 
the \Washington-Alaska Bank, through which bank 
all money was received and disbursed.” 

MR. GRIFFIN: Have you the deposition ef Mr. 
Wesch, Mr. Clerk? 

MR. KANE: While Mr. Griffin is getting that I 
want to call your Honor’s attention to the exhibit I 
offered in evidence as part of the cross examination. 

WE COURT: 1 don’t think it should geesace 
mitted. 

MR. KANE: I will ask for an exception. 

THE COURT: Exception allowed. 

MR. KANE: We would like to publish all the 
depositions at this time. 

THE CLERK: They have been published. 

MR. GRIFFIN: You admit the total amount de- 
posited in the Bank to the credit of Mr. Dettering, is 
the amount shown by Mr. Stewart’s deposition? 

MR. KANE: Whatever Mr. Stewart's deposition 
shows, I suppose will be correct. 

MR. GRIFFIN: And that the balance in Febru- 
ary was reduced to $9,551.00? 

MR. KANE: Yes. 


MR. GRIFFIN: Then it is admitted that the 
amount deposited in the Washington-Alaska Bank by 
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the defendant and Mr. Havery to the credit of the 
plaintiff, Mr. Dettering, was two amounts, one for 
sixty-five hundred and one for $4,554.50, and that the 
account, the balance of the account on the 9th of March 


was $9,509.50. 


MR. KANE: Yes, and that the amount was af- 
terwards taken out by Mr. Dettering. He so testified 
to that. 


MR. GRIFFIN: The plaintiff will rest, unless 
there is something I have inadvertently omitted. 

MR. KANE: I would like to address a motion 
to the Court and I think the jurors should be excused. 

THE COURT: The jurors may be excused for a 
few moments, and will remain within call. (Jury re- 
tired. ) 

MR. KANE: At this time, on behalf of the de- 
fendant, I desire to interpose a motion challenging the 
sufficiency of the evidence introduced by the plaintiff 
to make out a cause of action on his first cause of 
action, and also I challenge the sufficiency of the com- 
plaint as not stating facts sufficient to constitute a 
cause of action; and those two motions I make also 
as to the second cause of action; and | further move 
to have the case dismissed at this time because it ap- 
pears from the complaint itself, and from the evidence 
now in, that both causes of action, the first cause of 
action, and of course—that failing, the second cause 
of action will fall, are barred by the Statute of Limita- 
tions, of the Territory of Alaska, and that the plain- 
tiff was guilty of laches if he ever had any cause of 
action against Mr. Roden. 

It appears from the complaint that the action 1s 
barred, and the Statute is pleaded by Judge Griffin. 
The whole Statutes were set up in the pleadings. 

(Argument followed.) 

THE COURT: I think there is a difference be- 
tween these two instruments here with relation to the 
Mmiatters’to be transferred. These instritments were 
drawn up and acknowledged the same day before the 
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saime notary public, and they have the same covers 
upon them, and they are written upon the same type- 
writing paper. Upon an issue we would have to de- 
termine they pertained to two different matters. One 
in a general sort of way refers to money on deposit. 
It doesn’t refer to the gold dust, and the court could 
not find that gold dust is money, and that money 1s 
gold dust; they are not synonymous, and the other 
instrument makes specific mention of the certain option 
which they have here— 

MR. KANE: They mention the Manson option 
in the first one. 

the COURT: They do in a senéralivaye ane 
other option is not in evidence so I cannot determine 
that this is it, and under the pleadings here the Statute 
of Limitations is not raised. 

MR. NEWCOMB: I would like your Honor to 
hear from me a moment before you finally rule upon it. 

THE COURT: Unless you have authority which 
bears directly upon it I don’t care to hear further. 


MR. NEWCOMB: He has pleaded the Statute of 
Alaska, and he has not proved the Statute of Alaska 
at this time, so that as far as this motion is concerned 
he has not proven his case. 


TBE COURZ; You have not raised ie Statute 
of Limitations by your pleadings. That is it. In the 
absence of any Statute of a foreign State the court 
would presume it was like our local Statute, so that 
there 1s not any presumption in the matter suggested, 
but as [ said a moment ago, in analyzing these instru- 
ments, that it is not for the court to say that the gold 
dust was transferred under the first instrument, under 
the view that the other instrument was executed at the 
same time, that is, that it was transferred in a general 
way, and then in a specific manner, and under the mat- 
ters before the court now, the court will have to deny 
the motion. 

MR. NEWCOMB: If your Honor holds we can- 
not raise the question of the Statute of Limitations 
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because we did not demur to the second amended com- 
plaint— 

ie COURT: You could raise it by answer. 

MR. NEWCOMB: You can raise it by demurrer 
to the complaint as it now stands. Now, we did not 
demur. It 1s my understanding of the practice in this 
State that we do not have to demur to raise that ques- 
tion later by challenge to the introduction of any evi- 
dence, which was done at the opening of this trial, and 
also for a motion for dismissal as we are now making 
at the close of the plaintiff’s case. 

THE COURT: You are wrong. The State of 
Washington gives a number of grounds for demurrer. 
Those grounds can be taken advantage of or waived, 
and upon the question that the complaint does not 
state facts sufficient to constitute a cause of action, the 
question can be raised at any time, it can be raised 
by demurrer or by answer, so that a person cannot 
demur at any time during the course of a trial, but he 
can simply object on the ground that the complaint 
does not state facts sufficient to constitute a cause of 
action. But the other grounds of demurrer must be 
taken by demurrer or by specific pleading. 

MR. KANE: At this time I ask of the court the 
privilege of amending my answer to raise the ques- 
tion of the Statute of Limitations. The Statutes are 
pleaded by the plaintiff and it is no surprise to counsel 
for plaintiff. 

MR. GRIFFIN: We object to that very strenu- 
ously. 

THE COURT: It may be allowed. 

MR. GRIFFIN: We will ask for an exception. 

THE COURT: Exception allowed. 


MR. KANE: Then I will prepare the amend- 
ment and file it in the usual way. Now, does your 
Honor overrule my motion? 

THE COURT: Yes, in view of the instruments. 
The court cannot say at this time that the plaintiff did 
have notice. 
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MR. KANE: We will ask for an exception. 

@HE COURT: Exception allowed. 

(S= pp. @6, 97, 98, 99, 100, 101, 102) Iti. 
105, 106, 107.) 


FERNAND DE JOURNEL, a witness called on 
behalf of the defendant, being sworn, testified as fol- 
lows: 


I am an attorney-at-law. I practiced in Alaska, 
at Fairbanks, in the year 1909, and for some years 
previous thereto. I am acquainted with William Det- 
tering. J] was acquainted with Sam <Asheim in his 
lifetime, having known both of these gentlemen at 
Fairbanks. My wife at one time held a note of William 
Dettering’s; it was endorsed to me and J held it for 
her. At the time the note was given no security was 
given me by William Dettering, either for myself or 
for my wife. Mr. Dettering is mistaken when he says 
that certain gold dust in the Washington-Alaska Bank 
was given as security for that note; such gold dust 
was never put up as security for that note. The note 
was executed by Mr. Dettering to my wife on or about 
the bith of August, 1909. Upon my getting the note 
it was not immediately put in the Washington-Alaska 
Bank; some time after I got it, I left it in the Bank 
for collection, and then I came outside. He gave me 
no other security for the note; there was no “need ot 
security if he paid it before [ came out. I was coming 
out in September; the note was given in August. He 
was to realize something on his. securities here i he 
failed to pay the note, and in the event he didn’t do 
that he was to come out at the time I did, and give 
me a mortgage on a house he had here in Seattle that 
was furnished and that he was renting furnished, he 
told me; also some stock in the Scanditiavian- American 
Bank, and other securities he told me he had. The 
other was the Alaska Building, but I am not so sure 
about that. Ee was to give me the stock in the Scandi- 
navian-American Bank and also the mortgage or bill 
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of sale of his house, somewhere on 12th Avenue, I 
think it was. 

I had a talk with Mr. Sam Asheim in Alaska. 
IT am familiar with the ground known as the Dome 
Creek property, having had considerable litigation for 
parties in that. I remember claim No. 5. I remen- 
ber the Klonos-Manson option; I was not attorney in 
that case—Mr. Coosby was. Sam Asheim is now 
dead; he lived in Fairbanks at that time; he was a min- 
ing partner of Mr. Dettering. JI had a conversation 
with Mr. Asheim about his holding an interest in the 
Klonos-Manson option; this conversation, in which 
their relations were discussed, was held with Mr. Det- 
tering and Mr. Asheim together. The first conversa- 
tion was in 1908, and | should think, as far as I can 
recollect, it was when Mr. Asheim, Mr. Dettering and 
I were in Mr. Asheim’s cigar store, when Mr. Asheim 
introduced Mr. Dettering to me as his partner in “No. 
5,’ having bought No. 5 with him. I would not be 
Pesitive that was the first time | nvet Mir. Dettering, 
but I know about that conversation because | thought 
it was a risky business. Down to the time that the 
Suit was instituted by Asheim against Manson I had 
many conversations after that first one with Asheim 
and Dettering together in which the partnership in the 
interest in No. 5 was discussed; I had a conversation 
with Mr. Asheim as to his purchasing and paying for 
$17,500 gold dust that might be brought out of the 
KKJonos-Manson option. ‘That was before Dettering 
purchased. When Asheim purchased he purchased 
alone, and then he sold to Dettering. 

QO. What conversation did you have when Asheim 
purchased it? 

A. Klonos was indebted to Asheim for two thou- 
sand dollars money loaned and Asheim wanted to get 
square, and therefore he purchased “No. 5” for that 
business and then got Dettering to buy in with him. 
] suppose he gave him cash, as he explained to me. 
Ashein had nc cash only he had advanced that to 
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Klonos, nd in order to get square on the proposition 
he entered into an agreement with Klonos to purchase 
No. 5 and then got Dettering to put up some money 
towards the purchase and complete the payment so to 
speak. 

(at. pp: 1144115.) 

The next time I talked with Ashetm about his 
purchase Mr. Dettering was present. At that time 
Asheim told me, and some time—say two or threc 
months afterwards, or maybe a month afterwards, he 
and Dettering told me of their coming purchase. 

A. Well, as far as I can recollect Asheim told 
ine, that, and some time, say two or three months after, 
or maybe a month after, he and Dettering told me of 
their coming purchase and perfecting the purchase ot 
that claim for which Dettering as I recollect paid 
some three thousand or thirty-five hundred dollars, 
and Asheim had already a couple of thousand dollars 
in it, and that was the purchase price of their seven- 
teen thousand five hundred dollar equities. 


(eae: 1164 


1 knew the question involved in the title to No. 
9, as I did all of One, Two, Three, and Four. They 
were all under the same contention; the whole of those 
individual claims had been re-located by the Dome 
Group Location; the title to No. 5 was exactly the same 
as the title to the others, except that there some com- 
plications about No. 5 that did not enter into the 
others; while we had possession of One, Two, Three, 
and I‘our, we did not have possession of No. 5. Man- 
son was in possession of No. 5, and he was the agent 
of Captain Barnett, and there is a difference there. 
I remember in the summer of 1909 there was a suit 
prepared by Sam Asheim against Manson for this 
$17,500 gold dust. I did not tell Mr. Dettering that 
there was nothing to do to get this $17.500 but to go 
into court and get an order ‘and take it out. “Tie simt 
was prepared in my house in Fairbanks, Alaska; Mr. 
Dettering, Mr. Asheim, Mr. Nye, and myself were 
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present. The title to the option, the assignment from 
Klonos, stood in the name of Sam Asheim; it was in 
that name from the time the title left Klonos. This 
is the complaint in the case Asheim vs. Manson; it 1s 
the complaint prepared by me at that time in the in- 
terest of Mr. Dettering and Mr. Asheim. 

MR. KANE: We offer this in evidence. 

x xk xk * xk k : x * 

Mr. Nye was the attorney in that case for Mr. 
Asheim? 

Be. Yes, sine 

Q. Mr. Asheim and Mr. Dettering were with you 
in preparing this complaint, were their respective rights 
in this seventeen thousand five hundred dollars gold 
@ust as to what the interest of one or the other Had 
mr it? 

A. I thought the way the matter— 

MR. GRIFFIN: We object to what he thought. 


©. What I mean is what interest did each of 
these men hold in it? 

PA... tliat. 

© Galt each: 

nue VES: 

| SIG 

They were there talking and preparing this com- 
plaint, and at that time there was no claim made by 
Dettering that Asheim owed him one-half of the $5,500 
which he claimed was paid for the interest in this 
option. I never heard it claimed by him up there. [ 
never advised Mr. Dettering that there would be no 
litigation on this matter of getting the $17,500. I put 
it in the hands of Mr. Nye because I was coming out 
and I knew it would be a hard fight; in this litigation 
involving the title to this property I represented Burke 
amd Jantala on No. 1; on No. 3 I represented Stafford; 
on No. 4 I represented Nathan Zimmer and Prosser ; 
these suits were commenced in 1905, and that property 
was in litigation from that time on until this settle- 
ment. 
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Q. This certified copy of the complaint which 
was shown to you, paragraph five reads as follows: 
“That since the 15th of October, all suits, actions, and 
adverse claims existing after said first day of Septem- 
ber, 1906, against said undivided one-third interest in 
said claim, or any part thereof, had been settled and 
finally determined.” Was that true? 

A. Well, at that time it was more true than it is 
now, because that had been modified by the Circuit 
Court of Appeals in the two hundred Federal, page 700, 
Ln. (St. 120.) 

At the time this was drawn un everything in con- 
nection with it was not settled; there was a judgment 
of dismissal, a decree forming a judgment of dis- 
missal, but that was dismissed without prejudice and 
they could bring a new suit 1f they wanted to; that is 
an allegation we often put in a complaint. We advised 
and worked on this complaint for Asheim and Havery 
every day for a month. We had a great deal of litiga- 
tion; there were a great many assignments of the Twos 
and Iive, and trespasses on the ground. 

A certined copy of the complaint is Pecemedsin 
evidence, marked defendant’s exhibit “1.” 

I had something to do with the trespass suit, and 
when I was answering this question I thought counsel 
was referring to the litigation Dettering, Asheim, and 
Havery were in at the time; no this complaint is not 
taking a month alone. 

Q. And at that time you alleged here that every- 
thing was settled and the money had to be paid over? 

A. That is an allegation we put in the complaint. 

©). You would not bring that suit and allege that 
everything was settled if it was not true? 

A. J will answer that if the court will allow me to 
explain. These suits had to be brought to a head. We 
had five years’ litigation on those, and owing to thie 
fact that the judgment of dismissal by the court below, 
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the court in Alaska, was a judgment without prejudice, 
we knew we would have to go all over it again, and 
I advised that the sooner it would begin the sooner it 
would be ended, and therefore to enter it at once, 
otherwise it might not be settled now, but I thought 
that would be brought to a focus, and we would either 
get a settlement or a judgement that would wind it up, 
and that is my reason for alleging this. 


(St. 122.) 


That was my contention at the time; our only pur- 
pose in bringing the suit was not to get the attorney’s 
fees of $1,000. I did not ask for the suit—they brought 
it to me. I had a case against Mr. Dettering in the 
United States Court, and have a suit pending against 
him now. I am the same de Journel who was urging 
Mr. Roden to bring a suit upon that note in Alaska. 
1 tried to collect my money a long time. 


©. Aid you are the same de founacl nevemred 16 
when he says that I have always declined to do so, 
saying that “I have always declined to do so, because 
Mr. Dettering’s statement would be taken in prefer- 
ence to his’? 


A. Maybe so, at that time it might, but not now. 


©. And that is up in Alaska where you and Det- 
tering were known? 


A. That is where I defended him for assault with 
attempt to murder. 


(Si Zoey) 


Right after the trial in Judge Tallman’s court I 
had a conversation with Mr. and Mrs. Dettering. I 
did not tell them in that conversation that Roden had 
beaten them out of $40,000. I did not tell Mrs. Det- 
tering that I had to bring suit against her husband 
for this note, and that I hesitated to bring suit against 
her husband for this note; neither did I tell her that I 
always thought he had drawn out the $17,500 goid 
dust deposited in the Washington-Alaska Bank at 
Fairbanks. I knew the gold dust was not there to se- 
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cure the note, and I knew that he hadn’t drawn it out 
eiuner. 


On RE-DIRECT EXAMINATION by 93k 
KANE, the same witness testified: 


If the gold dust had been there as security for the 
note I would have drawn it out before I went outside 
and got my fee before | went. (Witness excused. ) 


JOHN L. McGINN, a witness for the defendant, 
being sworn, testified as follows: 

I am a lawyer, and since 1900 I have praetieed@in 
the Territory of Alaska. I know a good deal about the 
property we have been talking about here, and I had a 
number of cases involving the title to it. I know Mr. 
Roden and Mr. Dettering. We were all connected with 
the cases started by Harry Havery as trustee for cer- 
fain people for “Lower No. 2” and ~“Uppem Menez 
on Dome Creek. I was attorney for the defendants 
in those actions. The suit was brought against Peter- 
son and Peterson had a lease on Lower No. 2 and was 
working on that lease; I represented them in the 
action; they were there as our lessees and I was inter- 
ested in the ground. That first suit involving the title 
to the Dome Creek Group Association was brought on 
the 20th of April, 1905; I think the notice of re- 
location was recorded on the 17th of April, 1905, 
and shortly after, after the perfecting of the location 
by the filing of the notice of location I brought suit on 
behalf of the Dome Creek location against the people 
claiming adversely. That suit affected No. 1, No. 2, 
No. 3, No. 4, and No. 5 in the middle (indicating om 
the map), the other I think represents the Creek 
claims ; the Dome group was a mile in length here, 160 
acres, and we staked 1320 feet wide; it came down 
here and took in No. 5. 

I was familiar with the option agreement that 
was executed by John Klonos to Manson on No. 5. 

(Certified copy of option agreement offered in 
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evidence, marked defendant’s exhibit “2,” and entered 
without objection. ) 

The final case in this litigation was decided about 
May, 1912, by the Circuit Court of Appeals. We 
tried the case before Judge Gunderson, in 1907; the 
suits began in 1905, including the suits started by 
iis Haveryvow “loger No» 2” aud “Upper No. 2”; 
we finally settled tn 1910, with the exception of the 
Roney case; there were two or three settlements, the 
last settlement in February, 1910, with Havery and 
Roden and their associates; we were negotiating a 
month or two when this litigation was finally settled; 
the claims of Harry Havery and his associates were 
all turned over to us in 1910. 

Plaintiff's exhibit ““B” is the settlement we entered 
into whereby they transferred all their right, and what 
adverse interest they claimed in the Dome Creek As- 
sociation to us. It was rcorded on the 19th of Febru- 
ary, 1910, and afterwards returned to my office. 

QO. How many Manson agreements, or options, 
were there affecting the title to the property or moneys 
that were affected by the settlement of this litiga- 
mem, * * *F 

A. There was only one Mark Manson, and that 
is the option he obtained from John Klonos. 

©. On what property? 

A. On No. 5, and which was in fact held by the 
people I represented there. Manson took the option 
for the benefit of my people. 

(St. pp 130-131.) 

This is the option that affected the $17,500 in 
gold dust; there was no other option or agreement of 
any kind involved in the settlement that involved the 
name of Manson. 

Referring to plaintiff's exhibit “D,” that imstru- 
ment contains a description of all the property that was 
affected by this settlement; plaintiff's exhibit “E”’ 1s 
an agreement made at the same time; these papers 
were all drawn by me; plaintiff’s exhibit “D” took 
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in the Twos, for which I got separate deeds; then 
I had that general agreement, which included every- 
thing. I did not want to go to the expense of recording 
those others, viz: plaintiff's exhibit “E” and we got 
an assignment of the gold dust and a deed for this 
particular piece of property, and then a deed for the 
Twos and the Coosby Fraction and all the property in- 
cluded here. I did that as a matter of precaiiinenmgicod 
have a number of separate deeds covering the other 
properties, which are not recorded. I had these papers 
in my possession up to the time of the de Journel suit, 
when I sent them to you at your request. I know the 
amount that was paid in the settlement of this litigation 
that 1s involved in the property described by plaintiff's 
exhwait “ID”. I made the settlement, and 1 paid owe 
the money myself. The total amount paid out was 
$49,500.00, and we took the gold dust—it was coverea 
in that assignment. I gave two checks to Mr. Havery 
and Mr. Roden jointly: one check was for $36,500, and 
the other was for $13,000; we settled for the gold dust 
on the basis of $13,000; we settled the damage suit 
for $36,500 (for “Upper Two” and “Lower Two’). 


{ heard Mr. Dettering’s testimony that the title 
to No. 5 was clear, at least as to the gold dust; all 
that was necessary was to go to court and get it; 
the facts as to the title to that gold dust are: we had 
the title—at least we thought we had, and we had the 
title to the ground; it was in litigation, but he had no 
chance for it. I] am familiar with the litigation and was 
all through it; there was no time up to the making 
of the settlement that the title to No. 5 was Clear; 
there was no time up to the settlement that the monev 
could be paid out under the Klonos option agreement 
which provided that it could not be paid out until the 
title was clear; one part of the litigation could not be 
settled ers the other; I refused to settle unless the 
whole thing was cleaned up—that is the Twos and the 
whole thing; we had already settled One, Three, and 
Four, but I said at that time,—‘“We will clean up the 


William Dettering 83 
whole business or I won't talk to you,” and finally we 
eot to terms and cleaned up the whole litigation. 


On CROSS EXAMINATION by MR. GRIFFIN, 
the witness further testified: 


In 1905, at the time this property was located and 
the Dome Creek Association formed, there had never 
been a shovel put into the ground, and it was because 
it was vacant that it was taken; I was employed as 
attorney on the case after the ground was located, by 
Barnett, Ridenour, and Henry Cook; the claims were 
located in the name of J. C. Ridenour, in the name ot 
Henry Cook, and those absent people who were not 
residents in Alaska; we used powers of attorney that 
Barnett had at that time, and they were included. The 
Circuit Court of Appeals sustained our location finally. 


I represented the people. Mr. Dettering came 
into the litigation. I was going to settle the litigation 
with Mr. Miller for thirty thousand dollars, and then 
Dettering butted into the litigation by offering Muller 
thirty-five thousand dollars; he didn’t own an interest 
in the claim; he claimed an interest, but we claimed he 
didn’t own them. Klonos had no title. I know Klonos 
had no option on the ground; I can show you his 
deposition where he swore he never put a shovel into 
the ground. My people did not take the gold dust out 
of the ground while an injunction was pending. Mr. 
Dettering was not present when the settlement was 
made; he had been there a little while before. I took 
up the negotiations with Mr. Roden or Mr. Nye. It 
was some time ago and I do not remember all the 
details. The consideration paid was $49,500.00 and 
I got the gold dust. Mr. Dettering never prospected 
the ground. I was told that there was some money 
spent by Harry Havery in putting down a shaft; Mr. 
Dettering did not put up the money for it. I repre- 
sented the Fairbanks Banking Company; I was not an 
officer at that time; | also represented the other bank. 
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About September, 1909, the Fairbanks Banking Com- 
pany bought the Washington-Alaska Bank for $250,.- 
000. I do not know anything about whether the bank 
made any record of the disposal of this gold dust. 


In RE-DIRECT EXAMINATION, by MR. 
KANE, the witness further testified: 


There was never at any time any attempt made 
to cover up what was paid in settlement of this case; 
everybody knew what the terms of the settlement were, 
in a little community lke that everybody knew all about 
it. I have no feeling of any kind against Mr. Detter- 
ing; there were no suits started by me against Mr. 
Dettering; he bought into the litigation; I had a chance 
to settle it all and he bought into it. 


JOHN C. RIDENOUR, a witness on behali of 


the defendant, being sworn, testified: 


I am a resident of Seattle, and I formerly lived 
in Fairbanks, Alaska. JI am the same Ridenour who 
with others, including Cook, located on some of this 
land. | remember the time the settlement was made 
by myself and associates and Harry Havery and his 
associates. The property involved in that settlement 
was Upper Two, No. 3, second tier, No. 4, second 
tier, and No. 5, second tier, and the so-called Fraction. 
Forty-nine thousand five hundred dollars was the totai 
amount paid to Harry Havery and his associates in 
settlement of that litigation. I was quite familiar with 
the condition of the title to No. 5 at that time. I heard 
Mr. Dettering’s statement when he said there was no 
litigation about the property; there was litigation about 
it; that, with other properties, were similarly affected; 
all that we settled was in litigation, and also there was 
a case pending on the third tier separate from this, 
with another party at that time. At that time we would 


not make a settlement on a part of it without settling 
all of it. 
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On CROSS EXAMINATION by MR. GRIF- 
FIN, the witness testified: 


I heard Mr. McGinn say that Manson represented 
our interest in buying that one-third interest of KKlonos. 
I don’t know what the agreement was; the other person 
interested in that No. 5 was Mr. Klonos as to the 
one-third interest. 

(Witness excused. ) 

The deposition of SIDNEY STEWART, a wit- 
ness for the defendant, was then read; it was as fol- 
lows: 


I am an accountant of Fairbanks, Alaska. J have 
under my control the books and records of the Wash- 
ington-Alaska Bank used during the years 1909 and 
1910, in which are the accounts of its depositors. 

On February 21st, 1910, an account was started 
by Havery and Roden with this Bank; that account 
shows that $36,500 was deposited to the credit of 
Henry Roden on February 21, 1910, and a check for 
$2,750 and one for $1,000 were charged against the 
account; on Feb. 24th the following checks: $4554.50, 
$4554.50, $8,000.00, $9342.00, $4200.00, $300.00 and 
$1100.00, making a total of $32,051.00 charged against 
the account, leaving then a balance to their credit of 
$699.00, all the checks being drawn against the de- 
posit of $36,500.00. 


No other transactions took place until March 9, 
1910, when a deposit of $3390.00 was made, and on 
the same day, two checks of $233.00 each were charged 
aime account. On September 15, 1910, a» cheek tor 
$1520.00, and one for $420.00 were charged against the 
account. On September 29, 1910, a check for $833.00 
was charged against the account, which was the bai- 
ance of the account then to their credit, which closed 
the account. Since then there has been no further 
transaction in the account. As to whom these pay- 
ments were made it is impossible to say for the reason 
that the pass book has been written up and the can- 
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celled vouchers have been returned to Havery and 
Roden as indicated by the check marks on the ac- 
count. 


The ledger shows that William Dettering had an 
account with the Bank on the 21st of February, 1910; 
on this date $6500.00 was deposited to his account, 
and on the 24th of February, 1910, $4554.50 was de- 
posited to Dettering’s account. There were no other 
items deposited to his account; those two deposits are 
the only two deposits in his account. There was an 
account of William Dettering prior to February 24th, 
1910, but the same had been closed on February 9th, 
1910. On March 9th, 1910, there was a balance to his 
credit of $9509.50, which balance remained until April 
Sth, 1910, when the account was charged with $9022.50. 


A. The Washington-Alaska Bank kept a record 
of escrow deposits which were carried by number, the 
details of which were expressed on the face of the 
envelope containing the escrow. Under number 139 
of the escrow records, M. E. Manson placed seventeen 
thousand five hundred dollars payable to John Klonos. 
The maturity of that escrow was upon the determina- 
tion of title. The escrow envelope is as follows: ‘139. 
Escrow. Escrow deed. The within deed of convey- 
ance from John Klonos as grantor, to M. E. Manson, 
grantee, is delivered in escrow with the Washington- 
Alaska Bank at Fairbanks, Alaska, upon the under- 
standing and agreement that the same shall be deliv- 
ered to M. E. Manson or his agent upon the payment 
of the sum of seventeen thousand five hundred dollars 
into the said bank to the credit of said John Klonos, 
on or before the settlement or final determination of all 
suits, actions, and adverse claims against an un- 
divded one-third interest of said John Klonos in claim 
No. >» elon, fist stier, right limit, Dome Creek, and 
No. 5 below, second tier, right limit, Dome Creek, 
according to the terms of an optional agreement made 
between said parties upon this date, otherwise the 
same shall be returned to said John Klonos, his heirs 
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or assigns, to be cancelled and destroyed. Dated the 
first or Decemiber, 1906, signed John Klonos, M. F. 
Manson. February 1S, 1910. Received the within 
document, M. E. Manson, Sam Asheim, Successors to 
John Klonos. 


(The said deposition was duly signed, -sianey 
Stewart.” ) 
(St. pp. 143, 144, 145, 146.) 


GROSS INT ERROG ATOMS: 


A. In a book I have here in which was listed the 
liability of the different parties to the Washington- 
Alaska Bank, and under which is noted securities, 
etc, to these jleetn if any was given at all, I find no 
record of eight thousand dollars made by William 
Dettering and Sam. Asheim. In their loan and dis- 
count register, which is a book recording all loans made 
by the Washington-Alaska Bank, under fice date Or 
INS. 10, 1908, a loan No. 2505, of eight thousand 
dollars, was made to William Dettering and Asheim. 
The record shows the note was for sixty days, dis- 
counted on Nov. 12, due Jan. 9, and paid Aug. 11, no 
year being given. There is nothing further in this 
discount register showing that there was a security for 
this eight thousand dollar note, and I know of no other 
book showing loans and securities for loans other than 
these books eld me esented. 

x x x xk x : x x 

Poe ieee eaeacet Register of the Washington- 
Alaska Bank in September, 1909, note No. 917, made 
by William Dettering left for collection for account of 
J. de Journel, for nine thousand one hundred and forty- 
one dollars and thirty-five cents. The note was dated 
August 10, for three months, payable November 10, 
ime year not beine given. On January 13; 1911,"@ 
memorandum states ‘the same was returned to Nye. 
There is no record in this book nor in the collateral 
security book of the Bank, or any other record of the 
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Bank that I know of or can find showing that the 
seventeen thousand five hundred dollars left in escrow 
by Manson was to secure the nine thousand dollar note 
or the eight thousand dollar note. 

x x xk x xk % x x x 

A. The escrow ledger shows no record of how it 
was disposed of, and there is no original record of the 
bank showing how the seventeen thousand five hundred 
dollars escrow money was disposed of. 

(St. pp. 147, 148, 149.) 

(Siened “Sidney Stewart.” ) 

Mae Cougt thensadjourned until 10,0 clog Winine= 
day morning, March 25th, 1915. 

Leave was then granted to the defendant to file 
an Amended Answer, and it was stipulated between 
the plaintiff and defendant that the reply may be con-. 
sidered filed denying the Answer. 

The deposition of M. E. MANSON, witness on 
behalf of the defendant, was then read in evidence, as 
follows: 

My residence is Fairbanks, Alaska; my business, 
speculator. On the 6th day of December, 1906, I 
entered into an option agreement with John Klonos, 
under the terms of which I was to purchase the in- 
terest of John Klonos in the mining claim known as 
No. 5 on Dome Creek in the Fairbanks District, 
Alaska. 


(A certified copy of that option agreement was 
attached to the deposition, marked “Exhibit A.’’) 

I assigned my interest in that option to Cook and 
Ridenour, but I don’t know the exact date of it. John 
KKlonos assigned his interest in the option, I believe, 
to Sam Asheim, but the date I cannot tell you. The 
gold dust, amounting to $17,500, mentioned in the 
option, was deposited by me in the Washington-Alaska 
Bank, at Fairbanks, Alaska, at various times as taken 
out of the ground; it was not deposited under any 
other conditions than those mentioned in the option 
agreement. I have not the original escrow agreement 
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delivered to the Bank in this matter or a true copy 
thereof. I have no knowledge of the fact that the 
gold dust was held as security for the payment of the 
promissory note of any person whomsoever. The gold 
dust was turned over to Henry Cook, the exact date 
I do not know. Slonos had assigned his interest to 
Sam Asheim, and Sam went with me to the bank and 
directed them to turn it over to Henry Cook and 1t 
was turned over to Henry Cook. I do not know 
anything about the suits that were pending on the 
2\st of February, 1910, involving the mining property 
from which this dust was taken. There were some 
suits pending, but I could not state what they were. 
I have no interest of any kind in the subject matter 
of this action. I do not know anything about whether 
William Dettering paid the entire consideration paid 
for the assignment by John Klonos to William Detter- 
ing and Sam Asheim. I cannot say as to whether 
Sam Asheim paid any portion of the consideration for 
the transfer and assignment of Klonos’ interest in and 
to the option covering the gold dust heretofore men- 
tioned; it is a fact that the $17,500 in gold dust de- 
posited by me in the Washington-Alaska Bank to the 
credit of John Klonos had nothing whatever to do with 
the mining claim and fraction known as Placer Claim 
No. 2 below Discovery on the right limit of Dome 
Creek or the Coosby Fraction adjoining said claim. 
The $17,500 in gold dust deposited by me in the 
Washington-Alaska Bank was not in any way involved 
in the litigation of either of the suits brought by 
Harry Havery against Barnett, Ridenour, Henry Cook, 
McGinn, Sullivan and Peterson, and the suit brought 
by Harry Havery against Barnett, Ridenour, McGinn, 
Henry Cook, Sullivan, and Yarnell. 


(St. 150, 151, 152, 153, 154.) 


(This deposition was signed “M. E. Manson,” 
and after being read was admitted in evidence without 
objection. ) 
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The deposition of GEORGE P. WESCH, a wit- 
ness for the defendant, was then read, as follows: 


I am a prospector on Poor Man Creek, Alaska. 
1 have known Henry Roden and Wilham Dettering 
since 1906 or 1907; during the years 1909 and 1910, 
I held the position of cashier in the Washington- 
Alaska Bank, at Fairbanks, Alaska; during the months 
of January, February, and March, 1910, I was cashier. 


@n or about the 20th of February, (euomiiae 
Washington-Alaska Bank had gold dust in its pos- 
session amounting to $17,500 under an escrow agree- 
ment made between M. E. Manson and John Klonos, 
which escrow agreement specified the terms and con- 
ditions under which the gold was to be held and to 
whom it was to be delivered. That agreement was 
between M. E. Manson and John Klonos, and the gold 
dust was to be turned over to either Klonos or Manson; 
it was not to be turned over to Manson alone. Both 
the agreement and the gold dust were withdrawn from 
the Bank by M. E. Manson and Sam Asheim, as suc- 
cessors to Klonos. On or about the 21st of February, 
1910, $6,500 was placed in the bank to the credit of 
Asheim and Dettering. I cannot recall whether it was 
placed there by the direction of Asheim or by Asheim 
and Roden both. There was a tag bearing the name 
of Manson and Klonos on the poke of dust, but further 
than that there is nothing that I recall, showing the 
conditions under which the Bank held the same. There 
was nothing to indicate that this gold dust was being 
held as security for any indebtedness to de Journel. 
There was nothing to indicate that in the event this 
gold dust should be turned over to Asheim and Detter- 
ing or either of them that a certain promissory note 
for $9141.00, dated Aueust 10th, 1910, made by Wil- 
liam Dettering in favor of de Journel should be paid 
out of the said gold dust or the money paid for it. 
There was nothing to show, and IT had no knowledge 
that this gold dust was being held as security for any 
indebtedness of any person whomsoever. There was 
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nothing in the records of the Bank to show that it 
was held for any pledge or security. 

I have known Harry Havery since 1904. On or 
about the 21st day of February, 1910, there was $32,- 
7s0*plae@ed to tMescrecit of Havery and Koden; | cannot 
say by whom the deposit was made. This money was 
checked out and disposed of as follows: 


A. February 21st, 1910, check $2750.00. Febru- 
ary Zist, 1910, check $1000.00. February 24th, 1910, 
check $4554.50. The bank ledger shows credit to 
Asheim. February 24th, 1910, check $4554.50 and 
bank ledger shows credit to Dettering. February 24th, 
1910, check $8000.00, bank ledger shows credit to 
Havery. February 24th, check $9342.00, bank ledger 
shows credit to Kaskaden. February 24th, 1910, check 
$4200.00. February 24th, 1910, check $300.00. March 
Oth, 1910, check $233.00. March 19th, 1910, check 
seoe00; September 13th, 1910, cheek S152000  Sep- 
tember 13th, 1910, check $420.00. September 29th, 1910, 
check $833.00. I cannot give the names of the payees. 


I know all of these transactions, being present at 
the time they occurred, and I refreshed my memorv 
during July, 1914, by examining the books of the 
Bank. I presented the note to Roden about February 
24th, 1910, for payment—the note made by William 
Dettering to de Journel. I do not know that any special 
mention was made of the account or the gold dust 
or anything else. Roden replied that he would have 
to see Dettering about it on his return from the outside. 
At that time I did not have any information, nor had 
the Bank, to my knowledge any information that any- 
one else was hable on that note. I presented the note 
to Dettering about April Ist, 1910; Dettering said that 
he would have to see about it, and then informed me 
that Asheim was hable for one-half the amount. Mr. 
Dettering did not at that time complain or say anything 
to me of the way Henry Roden had handled the affairs 
with the said gold dust. During the summer of 1912 
he expressed himself as dissatisfied with the way af- 
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fairs had been handled. At the time I presented the 
note to Dettering he had a balance of $1154.50 on 
deposit in the Bank. It was checked out by Dettering. 
In April, 1910, Dettering informed me that Asheim 
should pay one-half the note, and made no complaint 
about the settlement at that time. I first learned that 
William Dettering claimed that Asheim was liable for 
Ome-iaalt Of the note about the first of Api me. 
1 am in no way interested in the outcome of this suit. 
I will not be in Seattle, or within a hundred miles 
thereof, at the time of the trial of the above entitled 
cause, which is set for December 18th, 1914. 


GROSS INTERROGATORM =. 


It is a fact that the escrow agreement between 
John Klonos and M. E. Manson, referred to in Inter- 
rogatory No. 6 was assigned; it is also a fact that it 
was assigned to Sam. Asheim and to William Det- 
tering. I have neither the original nor a copy of said 
escrow agreement and assignment in my possession. 
The $17,500 in gold dust in the Washington-Alaska 
Bank at Fairbanks was never at any time, to my 
knowledge, held to secure the note made by Sam. 
Asheim and William Dettering to the Washington- 
Alaska Bnak. The note made by Sam Asheim and 
Wilham Dettering to the Washington-Alaska Bank was 
taken up by de Journel; some time afterwards a note 
for $9141.35 was left by de Journel for collection; the 
gold dust was held in escrow at all times under the 
original escrow agreement. The note made to the 
Bank was taken up by de Journel and a new note left 
by de Journel; and the gold dust remained in the 
Washington-Alaska Bank. The officers of the Bank 
were as follows: 

t. VT. Barmett, President. 

h. 1. james, Viee Presitietit. 

G. B. Wesch, Cashier. 


Each was also a director and stockholder. R. C. 
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Wood and W. H. Parsons were also directors and 
stockholders. The Fairbanks Banking Company was 
the principal stockholder. It practically owned all the 
stock, the others just held enough to qualify them as 
digectors. 


I represented David Cascaden in the settlement 
that was made at Fairbanks, Alaska, in the suit wherein 
Hemi Coolkeand E. T. Barmett, John C. Ridenour, 
John L. McGinn, and M. L. Sullivan were defendants, 
and David Cascaden, William Dettering, J. Gianakas, 
Samuel Asheim, and Hilcher were plaintiffs, which suit 
was brought by the plaintiffs to recover from the 
defendants gold dust which the plaintiffs claimed had 
been wrongfully mined by the defendants from certain 
mines or certain mining claim or claims situated in 
the Dome Creek in the Fairbanks District, Alaska. [| 
know of no agreement made in the office of Henry 
Roden and signed by David Cascaden, William Det- 
tering, J. Gianakas, Samuel Asheim, and Hiulcher in 
which it was agreed that the plaintiffs would not settle 
their claims against Cook et al. for gold dust mined 
from the claims mentioned, for less than one hundred 
thousand dollars, and in which it was agreed that 
Henry Roden was to be paid an attorney’s fee of 
$3,000 in said suit. I have no knowledge of the terms 
of any such agreement. I believe it is a fact that 
William Dettering paid all the money and all the con- 
sideration for the assignment of the agreement made 
between John Klonos and M. E. Manson, and borrowed 
money from the Washington-Alaska Bank to pay fer 
such assignment. 

I did say to Dettering in the Post Office at Idita- 
rod, Alaska, about the 20th day of July, 1913: “1 
know all the bills and expenses were paid by you. 
You got used bad. Your attorneys did not protect 
you.’ While I believe all the bills and expenses were 
paid by him, I do not know it to be a fact. I think 
I did say to William Dettering aboard the S. S. Mari- 
pesa, im the presence of his wife, and to Arthur E. 
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Griffn in his law office in Seattle, Washington, in 
1912 or 1913: “I have no knowledge of what became 
of the seventeen thousand five hundred dollars in gold 
dust or its proceeds.”’ That was in reference to Man- 
son and Asheim after it was delivered to them. I 
remember a conversation being held in the office of 
Mr. Griffin in the fall of 1912, but I cannot recall 
having made the statement that the $175,000 in gold 
dust was held as security for $8,000 made by William 
Dettering and Samuel Asheim, payable to the Wash- 
ineton-Alaska Bank, or that any card or tag was 
attached showing that said gold dust was held as 
security for any such note. I am sure I did not make 
such a statement or statements. I knew at that time 
that the last note to de Journel was signed by Detter- 
ing alone, and I did not say that I did not know. I 
did say that de Journel took up the first note, but I 
did not say that the gold dust remained to secure the 
note; the dust remained, but it remained pending the 
determination of the title. (St. 154- 165.) 

(This deposition was signed by “George Wesch,” 
and the testimony therein contained was offered in evi- 
dence and admitted without objection. ) 

Mr. Kane then read to the jury defendant’s exhibit 
2,’ and the power of attorney made by Dettering to 
Henry Roden. 


JOHN C. RIDENOUR, a witness om behali or 
tine Clefendant, was then recalled, and om vditecine 
amination testified as follows: 


I was in Fairbanks at the time the settlement was 
made between Harry Havery and his associates and 
myself and my associates; the date of that settlement 
was about the middle of February, 1910. Negotiations 
pertaining to that settlement were taken up between 
the different sides along about the holidays, 1909. 
The different sides had meetings at which their 
representatives were present: I cannot tell how fre- 
quent these meetings were; the settlement was talked 
of about the holidays, and then there was a little over 
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two weeks I was out, and then from that time I stayed 
in town, because negotiations were pending from that 
time on; that is from two weeks after the holidays. I 
know what became of the gold dust; it was taken 
from the Washington-Alaska Bank and taken over to 
the Fairbanks Banking Company and melted up and 
divided. Myself and Cook and his associates got the 
$17,500. It was included in the settlement and we 
paid those people. M. E. Manson and myself, and 
I believe Paul Hopkins of the Fairbanks Banking 
Company, received the dust and took it over to the 
Fairbanks Banking Company and put it in on deposit. 


On CROSS EXAMINATION by MR. GRIF- 
FIN, the witness testified further: 


Asheim was not there; Manson and myself got 
the gold dust; Asheim may have been in the Bank, I 
do not know as to that. The persons who got the dust 
were the same ones that Mr. Dettering had been 
litigating all this time with. Wesch was cashier of 
the Washington-Alaska Bank; I don’t know whether 
Barnett was president of the Washington-Alaska Bank 
or not. Mr. Wesch would know. Asheim did not go 
over with us to get the gold dust. 


ie time l PxahMNATION BY DIR. KANE. 


When I speak of the dust and what became of it 
when we took it out of the Bank I say that those men 
and myself took it to the other bank. Asheim didn’t 
help. Barnett was somewhere in the States when the 
settlement was made and had been out for some time. 


(St. pp. 166-169.) 


ALBERT ARNDT, a witness for the defendant, 
being first duly sworn, testified as follows: 

I live on the Yakima Indian Reservation, three 
miles this side of Toppenish. I lived in Fairbanks, 
Alaska, fourteen years; [ was in Fairbanks during 
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1909 and 1910. I know William Dettering and Henry 
Roden; I also knew Sam Asheim; I knew them at 
Fairbanks during the years mentioned; in the winter 
of 1909 and the spring of 1910 I lived in the town of 
Fairbanks itself—in the town proper. Mr. Dettering 
and myself lived in a cabin; it was turned over to me 
by Mr. Roden. I was familiar with the litigation 
pending upon the Dome Creek Association claim. [| 
lived on Dome Creek for several years and had prop- 
erty in the neighborhood. 


I remember the time the settlement was made 
between Henry Havery and Barnett on the other side. 
During that time and previous to that time Mr. Det- 
tering and I were living and sleeping together | 
Femeniber when Wir. Dettering came out im hebmions, 
before he came out and before the settlement I talked 
with him about the settlement off and on; in talking 
with him it seemed that the law suit had been going 
on for years, but 1t seemed it came near the settle- 
ment and he expected a settlement most any time; 
the other parties in the law suit, Gianakas and Asheim, 
they all said the same—that they were going to settle 
the law suit, settle with the other parties. Dettering 
got impatient and had to go outside, and before he 
went outside he said he would turn everything over 
to Roden; if anything came up for settlement he would 
turn it over to Roden. We talked together about 
the settlement in a general way a good many times; 
we slept in the same bed, and the same thing, the 
same subject, about this settlement, used to come up 
a good many times; I do not know exactly how long 
the settlement was pending or how long Mr. Dettering 
was talking to me about it before he went outside, but 
they used to come to Roden’s office at night time, and 
[ wasn't interested in it so 1 went out of the office 
when they met there. Asheim and Charlie Shiek and 
Gianakas and Dettering and all of those interested in 
the suit on that one side met there in Roden’s office. 
{ could not say exactly how many times I saw them 
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meet, but I saw them quite a few times. After these 
meetings Dettering and I would go home; we slept 
together; he didn’t say much about what was going 
on, only that they could not come to an agreement and 
could not settle with the Cook and Ridenour and Bar- 
nett party. Dettering told me before he left he was 
going to turn his business over to Roden; he was get- 
ting impatient; he had some business out here about 
a house and could not wait any longer and he said 
“Roden can settle this just as good as 4 can. “Iheard 
them speaking the day before he left about a power of 
attorney, either Dettering asked Roden about it, or 
Roden asked him to come in and sign it. We had 
been to dinner together that night. 

QO. What was said about giving the power of at- 
torney, if anything? 

A. What was said about it? 

©. Why was it given? 

A. To act for him in his place in case this thing 
Game to a head. 

Got. 173.) 

I was in Fairbanks when the settlement was made 
ema aiter. After Detterine came back from the out- 
side he stopped in the cabin with me and we slept to- 
Peer; lee talked To me abowt the settlement, after he 
came back—when he first came back he was awfully 
excited because Sam Asheim got away without paying 
one-half of the $8,000 note in the Washington-Alaska 
Bank; and he said Asheim owed one-half of the note 
and ought to pay it and he could not see how the gold 
was removed without Asheim paying one-half out 
of that; he said the money for the note ought to have 
been taken out of the gold dust before it left the bank; 
eae cold ouslit mever to have left the hank He 
talked to me about where the gold was gone; he said 
it had gone to the Cook, Ridenour party. He objected 
to the settlement because Roden ought to have had half 
of that note paid out of Sam Asheim’s share. He 
told me that a thousand times; he was excited because 
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Asheim got away without paying his share of that 
note. I know the relations that existed between Ash- 
eim and Dettering; they were in partnership in this 
law suit; they got this litigation from John Klonos 
and they were in partnership. Mr. Dettermeginmini= 
conversations with me never claimed that Asheim owed 
any other money except that Asheim should have paid 
one-half of the note at the Washington-Alaska Bank. 
He claimed that the note was signed by Asheim and 
he should pay one-half of it. He spoke to me many 
times about 1t—about being willing to pay one-half of 
the note himself; he always admitted he would pay 
one-half but would not pay all, and that Asheim should 
pay the other half. 


On CROSS EXAMINATION by MR. GRIF- 
FIN, the witness further testified as follows: 


I guess he did think that Asheim had signed the 
MOC. 


Q. You know that was his understanding and 
he told you many times that it was secured by the 
gold dust? 

my, Wés, silt 

O. That the $9141.00 note was secured by the 
gold dust? 

A. He always called it the eight thousand dollar 
note to me. 

(). The first note was eight thousand dollars? 

A. I didn’t know about two notes until I came 
in here. 

Q. You know he always claimed to you even at 
the time he came back that that note was a secured 
note and the gold dust was in the Washington-Alaska 
Bank to secure it? 

A. Yes, we talked it a good many times. 

©. And he always insisted that the gold dust was 
there to secure the payment of the note? 

A. Tiiat is what he said. (St. p. 176.) 
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When I speak of Mr. Asheim being in partner- 
ship I mean they owned an interest in No. 2. 

©, Yes, each of them owned separate interest 
mm it? 

A. Not according to John Klonos. I know when 
Klonos first sold his interest I was intimately ac- 
quainted him him, and he was a great fellow to grab a 
little money from everybody. He used to go to Ashetm 
anid cet toney for along time.” (St. p. 177.) 

According to our mining law they were partners, 
but not in the sense that Dettering and I would be 
partners 1f we slept in the same cabin. 

Q. Asheim had a cigar stand and Mr. Dettering 
had business up the creek and they held their business 
separately? 

A. In the business in the cigar? 

© 2a0d thevinterest upetite creela: 

Fee, sirenot thatwwaye- (St. gi 177.) 

I never saw an agreement in writing in which 
they were partners; I didn’t know that Dettering paid 
all the money for the interest in the $17,500. 


Wid you ever read over the actcement thee 
was made between the owners that they would settle 
this claim, authorizing Roden to settle for one hundred 
thousand dollars and no less? 


ae ll nemer Haws, (St p. 178.) 


I never heard them talk about it until I came 
into this court; I was not interested directly in the 
suit at all; | was interested on Dome Creek; my interest | 
was close by Klonos’ property. When Dettering came 
back to Alaska he was excited about the $17,500 being 
taken away without the note being paid. He said that 
Asheim’s share should be turned over. He did not 
tell me to go to the Bank to find out about the gold 
dust. I was out to Dettering’s house in Seattle after 
the de Journel suit was tried and before this suit was 
brought. I didn’t say at that time that 1 knew of this 
$100,000 agreement whereby it was agreed among the 
owners that they would settle with the contestants or 
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claimants for less than $100,000, because I never did 
know of such an agreement. I never made any such 
statement, because I never heard of that agreement 
until yesterday. I learned lots here yesterday that | 
didn’t know. 

Q. You know that the settlement referred to by 
Mr. Dettering when he was there in Fairbanks referrea 
to the contentions that these people were thrashing out 
in court and that they were about to get thei rights? 

A. hey were about to settle up. 

©. That all of the litigation was finally decided in 
their favor and that they were to have their money? 

iy. ‘ees, sir. §(S0. p. 179») 


On RE-DIRECT EXAMINATION by MR. 
KANE, the witness further testified as follows: 


O. Now Mr. Griffin asked you if you understood 
that the litigation had all been decided in their favor 
and that they were going to get their money; was that 
the reason or was it because they were getting together 
ti settle? 

A. They were getting together to settle up and 
make the best of the bargain. (St. p. 180.) 

Q. Did Mr. Dettering ever tell you after he came 
back in there that he didn’t know where the seventeen 
thousand five hundred dollars had gone? 

*k . : *k * *k . *k xk 

(. Did he ever tell you he didn’t know where the 
seventeen thousand five hundred dollars had gone to? 

A. No. 


©. Did he tell you where it had gone to? 

A. Yes, he knew it was turned over in the settle- 
ment. (St. p. 181.) 

I have heard Mr. Dettering and Mr. Asheim de- 
clare that they were mining partners. Dettering said 
that they, or that he and Asheim held Klonos’ in- 
terest jointly. 
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On RE-CROSS EXAMINATION by MR. GRIF- 
FIN the witness further testified: 


Mr. Roden has not my power of attorney now; 
he had my power of attorney a nme time ago and 
settled some business for me. 

OF Didiivir. Wetterine ever tell you he was anxious 
to settle for anything he. could Set Out of it: 

A. He was anxious to get through with it. 

QO. He was anxious to get his title settled and get 
tne property? 

Pi. lle property had been worked out. (St p. 
SZ: ) 


coe RECT EXANINAWON by MRD IAIN: 


Q. Judge Griffin asked you if Mr. Roden wasn’t 
your attorney? 

Ae Mo. 

©. As a matter of fact who 1s your attorney? 

Pe \ieec Grimm is, what memerse have, ot. 
pr 33.) 


MARRY HAWERY, a witness for the defendant, 
being sworn, testified as follows: 

I live in San Diego, California. I lived in Alaska 
mele Over thirteen years; | went there in December, 
1897, and left there in September, 1910, for the first 
time. I am the same Harry Havery who brought suit 
for myself and for certain parties as trustee for their 
interests on Upper and Lower No. 2 on Dome Creek, 
including also the Coosby Fraction. I am acquainted 
with Mr. Dettering and Mr. Roden, and was also 
acquainted with Mr. Sam Asheim. I was the original 
locator on “Upper No. 2”; lower No. 2 was located 
by one Gilbert McIntyre; I also located the Coosby 
Fraction. Mr. Dettering did not locate either of the 
Fives. I was familiar with the title to the Fives. As 
to the litigation pertaining to the Fives, we were all 
served with papers in April, 1905, and it continued in 
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litigation until I settled the last settlement in February, 
1910. As to Upper and Lower No. 2, the parties 
represented were Asheim and Dettering, Gianakas, 
Hilcher, David Cascaden—there was quite a few of us. 
I had given a half interest in No. 2 and it was divided 
up, and sometimes I can’t think back as to who were 
the owners. Previous to February 17th, 1910, we 
had been negotiating from the previous September ; 
there had been talk of a settlement from September 
continually until we settled, but it came to a focus after 
the Christmas holidays; that was when we all got 
together and agreed to take a certain sum—each one 
would take a certain sum for his interest in the prop- 
erty. We had numerous meetings in Roden’s office 
previous to a settlement, at which Dettering, Asheim 
were both present as well as Gianakas, and sometimes 
Asheim alone and Cascaden. I can’t state the number 
of meetings we had where Dettering was present; we 
were continually having meetings as one will when 
a thing of that kind comes up; we would make an 
agreement one day, to get a certain sum and then 
find out the next day that we couldn’t get it, and the 
next day meet and agree upon a certain sum that each 
one would take, and it continued that way for several 
days. Mr. Dettering was not present when the actual 
settlement was made; he was out of the country when 
that was made. 


Im the total settlement of these clams, om (ine 
claim No. 5 we received two checks, one for $36,500 
and the remainder, $13,000, I think it was, making up 
$49 500 all told for the Twos and No. 5. The $13,000 
was checked off to Asheim and Dettering; we did not 
check it out, but it was checked by Asheim and Det- 
tering—that is by Roden. We deposited for Asheim 
and Dettering’s account that amount; the balance was 
checked out in the interest of the Twos and the Coosby 
Fraction; I have the vouchers that paid out the $36,- 
500. (Witness is handed several checks.) This is the 
check to Gianakas, accepted by him for his interest. 
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This is a check to J. F. Hilcher, for $1,000 for his in- 
terest in “Upper Two.” This check for $4554 was for 
Sam Asheim for his interest in “Upper Two” and in 
the Coosby Fraction. This check to William Dettering 
is the same as that paid to Asheim, their interests being 
the same and is in payment in the damage suit in 
Number Two, being $4554.50; that had nothing to do 
with the Fives. This check to Harry Havery for 
$8,000 represented my interest—one-half of the entire 
amount of the damage suit; this check to Cascaden 
$9342 is for his interest in the Fraction and in Upper 
Two and Lower Two, and this also covers expenses 
which Cascaden had paid out for prospecting and for 
costs of the suit. Mr. Cascaden paid the expenses of 
this suit, handling the property on Upper and Lower 
Two. He paid this money to me personally, all the 
money to carry on the work. None of this expense 
was paid by Mr. Dettering; all the disbursements on 
this property were paid by me as I had charge of the 
work there, and nobody but Cascaden disbursed money 
for this purpose; when it came to the payment of the 
legal fees they were naid by Cascaden and Dettering 
and Asheim, between them, but all the work done on 
the property were paid as above stated. 


This check made to Henry Roden is for the Charles 
Schick amount; he had a lay on the property, and he 
had signed his interest to Roden to pay to some 
creditors, so Schick's amount was included in Roden’s 
mee, Wir. Roden’s share in this check was $1100 and 
fhe balance of $3100 was for Charles Schick. 


Sam Asheim was interested in this property; he 
had abandoned his lay two years before, but when it 
came to the settlement we recognized his interest to 
fee extent. This check to R. M. Crawford is for 
Hilcher and for Crawford who was Hilcher’s agent; 
$300.00 of this check is for Crawford. This $1100 1s 
attorney's fees to Mr. Nye, and this for $1520 was 
paid to Tom West as de Journel’s attorney’s fee. This 
check of $420 for Mr. Nye represents the balance 
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claimed for attorney’s fees for himself and de Journel 
making the attorney's fee paid to each Nye, de Journel, 
and Roden $1520. 

Q. Was the sum that Mr. Dettering and Sam 
Asheim got as full and fair a settlement as to them, 
as the money that you and the others got for the 
proportion you had for your interests in the property? 

MR. GRIFFIN: We object to that, Wie vom: 
way to show that 1s to show the interest in the claims. 
They haven’t shown what Mr. Asheim and Mr. Det- 
tering had in the claim at the time. 

MR. KANE: I can show that if there is objection 
made. 


THE COURT: The objections o7emmlew 

MR. GRIFFIN: Will your Honor allow me to 
show what interest Mr. Dettering had in the mean- 
time? 

THE COURT: You have already done that. 


MR. GRIFFIN: You haven’t permitted us to 
show that. 


THE COURT: I permitted Mr. Detternie tereea- 
tify to his interest. 


MR. GRIFFIN: I offered a deed to show Mr. 
Dettering’s interest in the property. 

THE COURT: I had reference totthegeold dace 

WOR. GRIFPIN: Yes, as to tihepjoidl) "aiieiggameg 
he was testifying as to the interest in the Bench 
Claim No. Two and not an interest in the gold dust. 

THE COURT: I don’t care to go into that. The 
objection will be sustained. 

MR. KANE: We will ask an exception. 

THE COURT: The exception is allowed. (St. 
pe B95.) 

There was only one agreement which we ever 
signed up or agreed upon, and I never heard until 
yesterday of any agreement whereby we should settle 
for $100,000, for if it would have been so I would have 
been very glad becatusse— 
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THE COURT: Never mind about that. Just 
answer the question. 

I never knew of any agreement to settle for $100,- 
000. There was no agreement to settle for any par- 
ticular sum whatever. Finally the sum was agreed 
upon about one day before the settlement. Mr. Detter- 
ing never contended before me or before any meeting 
that he would not settle for less than $100,000. 

I am familiar with the title to the Fives; I lived 
there on the line of Four and Five for a year and a half 
with the owners. 


©. Now, when this law suit was settled, could 
you people have settled the damage suit and left the 
other out without settling them? 

A. Mr. McGinn and the remainder of that party 
said they would not settle— 

THE COURT: Answer the question; could it be 
done? 

A. avo, sir. 

Cy ‘en, ii order to settle any*of these preves of 
litigation, what was necessary to be done with the 
others? 

A. They had to be all settled or none at all. 

QO. Did the other people who were interested in 
this litigation here with you, agree to the settlement 
that was made on the 19th of February, 1910? (St. 
peel.) 

Mr. Asheim was present when this settlement was 
made, and agreed to the settlement made on the gold 
dust. 

(The witness was handed plaintiff's exhibit “D” 
and asked to examine the signatures. ) 

The signatures are all right; it contains the signa- 
tures of all the parties, either by themselves or by 
someone as their attorney in fact, that were interested 
in the litigation. It contains all of them with one 
exception—and that was Schick, who was interested 
in the lay. Sam Asheim’s was made by himself. I 
was acquainted with Manson who held an interest in 
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No. 5 below under the option agreement. I knew 
that Cook and Ridenour claimed an interest in that 
property here and that was the great contention at the 
time on the title. If there had “been any of $100,000, 
or if it had ever been talked about, I would have 
certainly have known of it. I held the title to all 
these claims for those people. In receiving this cash 
settlement we got the best settlement we could, be- 
cause at that time they had commenced another action 
and it looked as if the case would go on for the next 
five or six years; it had been going on for seven years 
and we got the best settlement out of the conditions 
that could be got. 

Q. What is the fact, Mr. Havery, as to the atti- 
tude that the different representatives, such as Giana- 
kas and the others took, in making this settlement? 

MR. GRIFFIN: We object to this as incompe- 
tent, irrelevant and immaterial. 

THE COURT: The objection 1s sistammed: 


MR. KANE: If the court wouldvlet megeo iit 
that, you would see the importance of it. I will ask 
tor an, @acception. 


THE COURT: Exception isgallowed BGs = 
200. ) 

(Proceedings resumed after recess. ) 

I have heard of the Klonos-Manson option that 
affected the property known as No. 5. The gold dust 
down there was likewise settled in the settlement of this 
Sir. 

Q. Now, was there any other option in this entire 
settlement or in the settlement in which you people 
were interested on Dome Creek, was there any option 
or agreement in the name of Manson affecting those 
properties ? 

* *k * 2 xk *k sk *k a 

A. No, I don't know of any other option. (St. 
Pp. 20...) 

I know of no other agreement that was there in 
the name of Manson. 
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These checks which we spoke of before totaled 
$49,000. $36,500 for the damage suit, and $13,000 
for the gold dust on No. 5. The checks I testified to 
this morning had reference to the damage suit; that 
was $36,500, less $699.00; the explanation of that last 
Meer 1S: 

There was a note in the bank which was against 
me for $700, a note which I had endorsed for a partner 
of Mr. Schick, that was working on Number Two. 
He had borrowed this money from the bank and they 
had to have an endorsement, so Klonos and myself 
had endorsed this note, and this sum was against the 
amount and against Klonos and I, and on settlement 
they demanded payment of the note, and the note had 
to be paid, and I had $8,000 coming out of the general 
funds. 

I saw Mr. Dettering after he came into Fairbanks, 
it might have been a day or two after he came in in the 
spring. We settled in February, and I think he 
arrived in April. We talked over incidents pertaining 
to the settlement, and I told him about the settlement 
and asked him what he thought about it. He said he 
thought it was all right as far as the Twos were con- 
cerned, but he did not like the way Asheim had treated 
him on the gold dust; he said Asheim hadn't treated 
him right on that. 


©. Did he state to you anything about where the 
gold dust had gone, that he had knowledge of where 
the gold dust had gone? 

A. Well, he knew that someone had taken it. 

x * xk er fe *k XK 2 

He said that someone had turned it over to the 
ocGimm outfit. (St. p. 203.) 


After that I was located about eight miles from 
Fairbanks, and was in and out of Fairbanks about once 
a week. I left there in September of that same year, 
1910. Mr. Dettering could during all that time, and 
since I came out here have had full information, and 
could have seen the cancelled checks if he had asked me 
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for them: he never asked me for them; I had the checks 
during all that time. 

0. Another thing, around in the city of Fairbanks, 
state whether or not it was commonly known that hes 
litigation was settled and how it was settled? 

K * *x *K *K *K 8 a8 

A. Fairbanks is a small district, and anything ot 
that kind going on, everyone talks of it, and it was 
common know ledge that the case was settled. CSL. 
p. 204. ) 

Tt was in the newspapers at the time it was settled. 
In a general way I knew of the option from Klonos 
to Asheim and Dettering; I knew about the relationship 
that existed between Sam Asheim and Dettering; | 
got my information as to the relationship between. the 
parties from Asheim. It was shortly after Asheim 
bought the Fives from Klonos, he told me— 

QO. What did Asheim tell about the partnership 
existing between Asheim and Dettering? 

MR. GRIFFIN: We object to this as incompetent, 
irrelevant, and immaterial. 

THE COURT: Unless the plaintiff knew about it 
of course. Sustained. 

MR. KANE: We will ask an exception. 

THE COURT; Exception ismallemed 

x x ok ok * & > g x 

A. Mr. Dettering was present at the time we were 
considering the negotiations with Asheim. 

s: - *k 2k * *k 2 # *k 

©. Was there any relationship at that time dis- 
cussed in any way? 


A. We looked upon them as partners. 
MR. GRIFFIN: We object to this. 


THE COURT: The objection is sistaniea: 

O. How would you refer to each otliem blow 
would they refer one to the other in company of that 
kind? 


MR. GRIFFIN: We object to this— 
THE COURT: He way staté aviatr the, sa: 
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©. What they said and what did to each other, as 
to business dealings? 

A. They carried on ordinarily as partners do. 

MR. GRIFFIN: We move that this be stricken. 

ie “COUR: Yes; i Wiebe stricken. (St. 
p. 206. ) 


On CROSS EXAMINATION by MR. GRIF- 
FIN, the witness further testified as follows: 


Mr. Dettering did not buy his entire interest in 
No. 2 from Klonos. Dettering got back to Fairbanks 
some time in April, 1910. He said that the $6500 
which was received from the proceeds of the gold 
dust, and the $4554.50 which was received as the pro- 
ceeds of the damage suit, amounting to $11,054.50, 
had been drawn out except $9500 in the bank. I don’t 
know what was in the Bank, I know what was put in. 

QO. What checks have you got there to show that? 


A. Here is an amount against William Dettering 
of $1270 drawn out by the three parties, which was 
put in the bank to cover the suit which I wished to 
explain this morning. 


©. And this was drawn out by Mr. Roden? 

eS cSh Sine 

Q. And not by Mr. Dettering? 

A. No. (St. 209-210.) 

The total amount which Mr. Dettering received 
from the gold dust and also from the settlement of the 
damage suit would be the amount drawn out by Mr. 
Roden for attorney’s fees; I know that Mr. Dettering 
did not pay the expenses or finance that suit. I do 
not know what portion he paid; he might have paid 
some minor portion, but a very small one because I 
handled the money from Cascaden. 

Q. Don’t you know that Cascaden simply paid his 
portion and that the remaining portion was paid by 
Mr. Dettering? 

A. No, Mr. Cascaden and I were together most 
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all the time. Cascaden informed me he put up the 
entire amount. (St. p. 210.) 

Mr. Wesch was Cashier of the Washington-Alaska 
Bank. Mr. Dettering did not sign the note for $699 
that I spoke of that was taken out. Mr. Dettering 
was given credit in the money paid into the Bank; as 
to financing the suit, he did not finance that. I[ re- 
ceived $8,000 and Cascaden received $9342. There 
was an agreement made between these owners some 
eight months before the settlement, or possibly a year, 
I am not positive as to the exact time it was made; 
it was made between myself and all of the owners when 
they deeded that interest to me in trust. 


RE-DIRECT EXAMINATION. 


MR. KANE: What agreement was entered into? 
You said an agreement was entered into eight months 
before that. 

MR. GRIFFIN: We object to that as incompe- 
fem, Iperevant and iminatertal. 

THE COURT: The objection is sustained. 

MR. KANE: There is a contention that there 
was an agreement for $100,000 settlement and I want 
to clear that matter up and I will be very short on it. 

©. Was there any agreenient sat aiyermmceacmte 
the amount this thing should be settled for? 

A. None whatever. 

©. This agreement that was made was the trustee 
agreement between you and the others? 

7, es, Sir. (Sigume 222i) 


HENRY RODEN, the defendant, called as a wit- 
ness in his own behalf, being sworn, testified as fol- 
lows: 

IT am the defendant in this case. I arrived in 
Alaska in February, 1908. I went in through Canadian 
territory; in 1910 I went into the Iditarod country and 
have been there practically ever since. In the early 
days I] was miner, prospector, and day laborer. Now 
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[ am admitted to the bar. I was admitted at Fair- 
banks. I have known William Dettering since the be- 
einning of 1907. I represented him in litigation in- 
volving Upper and Lower No. Two on Dome Creek. 
I was his attorney in the suit that was referred to here 
to recover $17,500 gold dust. Mr. Nye was the attor- 
nev of record in that suit. This map represents the 
Dome Group Association. I was intimately familiar 
m time year 1908, 1969, and 1970 with the condition 
of the title to those claims and particularly with refer- 
emee to tiie title*oi tle Fives. The final settlement of 
this case was made on the 19th of February, 1910. I 
represented Mr. Havery, Mr. Dettering, Sam Asheim, 
Mr. Hilcher, Gianakas, and Charlie Schick, and Cas- 
caden; all the people who finally signed releases upon 
the property. Negotiations for the settlement of these 
claims started, practically speaking, shortly or immedi- 
ately after the complaint was filed. They were negoti- 
ating for settlement, before the settlemnt was made 
February 19th, 1910, from around about the holidays 
1909, and the negotiations seemed to be heading from 
met tine. 


I had many talks with Mr. Dettering previous 
to the settlement; some in my office and sometimes in 
my house where he was stopping. There were daily 
meetings held of all of the people or a number of the 
people interested in the litigation. We discussed in 
those meetings what propositions we should offer the 
other side, and how we would divide the proceeds of the 
litigation among the different parties. 


Between the first of January, 1910, and the 19th 
of February, 1910, when the settlement was actuallv 
made, I would testify that there was not a day that 
there was not a meeting, and sometimes two and three 
in one day, because there was a constant intercourse 
between my clients on the one hand and Mr. McGinn’s 
clients on the other hand. They were talking among 
themselves very often, trying to bring the thing a little 
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closer, while the attorneys, Mr. McGinn and myself, 
could never get together. (St. p. 217.) 

Havery and his associates and McGinn and his 
associates would discuss it, especially Gianakas; he 
was one of my clients, and he would come two or three 
trips in a day or half a day and have his interview 
with Ridenour or some of the others, and come back 
and report to me; he was constantly working for a 
settlement because he was anxious to get out, as he 
did when the settlement was made; he didn’t stay 
twenty-four hours. There were many negotiations 
previous to the time Mr. Dettering left, and the deal 
was practically closed when he did leave and he had not 
reached Seattle I guess, unless he made the trip in 
much less time than is ordinarily made, when the 
negotiations were closed and the settlement made. The 
settlement was made on the 17th and the documents 
were delivered on the 19th. 

Referring to the conversation which Mr. Detter- 
ing and I had that lead up to the execution and de- 
livery of the power of attorney, Mr. Dettering and 
myself were very close to each other; I was not only 
his attorney, but I was his close friend, and that is 
why he lived in my house. During all the trouble he 
had up there in the criminal case I was his chief coun- 
sel and defended him, and during those days we be- 
came very intimate. He seemed to have more con- 
fidence in me— 


He told me a few days before he left. He insist- 
ed upon me taking his power of attorney which I didn’t 
care for, but he insisted upon my taking his power of 
attorney so that I could represent him fully in any- 
thing that transpired, and particularly that I might 
have control over Mr. Nye in the lawsuit which was 
then pending involving the $17,500, and that lawsuit 
I had declined to take, to become one of the attorneys 
of record, because I could see no chance at that time 
where they could win that suit. 

Q. Was any talk had between you and Mr. Det- 
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tering as to how this case should be settled and his 
rights taken care of both as to the gold dust and the 
other? 

MR. GRIFFIN: We object to that as suggestive 
amd leading. 

A. He told me to deposit his funds and his money, 
if received, to his credit in the Washington-Alaska 
Bank. 


©. Was there any statement made by him to you 
as to what his case should be settled for? 

Pe NO, (Sit. 

Loe fe Z1SF) 

There was no such agreement; he placed no limita- 
tion whatever upon the amount I should settle these 
cases for; he told me to use my best judgment, the 
same as the other clients did, and do the best I could 
for all of them. I certainly did use my best judgment. 
The $17,500 interest was sold for $13,000. As to the 
condition of the title to that ground and the title to 
this gold dust, the title to these two Fives was in the 
most precarious condition of any of them. We could 
never have established a title because we could never 
prove a discovery was made on the two Fives. While 
we could prove a discovery had been made on the 
Ones, the Twos, the Threes and the Fours. Half of 
the $13,000 that was received in settlement of the 
$17,500 gold dust was supposed to go to the credit of 
Mr. Dettering and half to the credit of Sam Asheim. 
Asheim was present when the settlement was made, 
and agreed to it. The total amount received in set- 
tlement of all this litigation was $49,500. The gold 
dust was turned over to Ridenour and Cook and their 
associates. I helped Mr. Havery on the distribution 
of the funds on the damages. 

Dee COURT: | don’t care to commie the mae 
ter of the distribution of the money. 

co p. 22k) 

There was never any agreement signed by all 
the parties or it was never stated to me, and no one 
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ever informed me of any agreement not to settle ter 
less than $100,000. I wish there had been. Such 
an agreement was never discussed or talked of any 
time by anyone at the meetings we had. I heard ot 
it for the first time when this law suit came up. Mr. 
Barnett was not in the couniry at the time the settle- 
men was made, and he would no know me if he saw 
me. | did not represent him, and never ionpqiemia 
him except since I have been in the law business. Mr. 
Detterine came back in the early part Gi pile: 
I saw him after he came in; he came right off the 
Stage to my office. I talked to him alegut thie semle- 
ment of the case; I remember the incident very well; 
he came into my office late in the afternoon, and said 
tO me: 

“Well, Henry, I see and hear you have settled every- 
thing. Did you hold out Asheim’s half of the note,” 
and I said, “No, because Asheim owes no half of the 
mote as far as I know,” and he said) ~ Whamealimect 
ruins me,’ and he said, “Asheim signed a note and he 
is liable on the note,’ and I told him I had not in- 
spected the note at the bank and the bank presented 
it for payment to me out of the Dettering account, 
and he insisted that Asheim had signed the note, and 
he and I right there and then went to the bank and 
asked Mr. Wesch to show us that note, and I then 
pointed out to him that he was the only one that had 
ever sumed the de jourmel’s note. “(sempmeeos 

He had contended up io that time that Asheim 
was on the note too. 


Q. And what was said, or was anything said, 
about where the gold dust had gone to at that time? 

me, 1 explained fully to him “what had been done, 
and [ told him what had become of the gold dust, 
and he realized and claimed that the gold “dust had 
been a security for this joint note. I explained to him 
that the gold dust was turned over to the other side, 
but that even if it had been security for this note, 
it would not hurt him any because of him being sole- 
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ly lable on the note, he would be liable to pay whether 
@m o: the sectirity or emt of his otlier iunds. (St. 
Be 22,9.) 


lemever rethised tomtel! himeaiythne up to the 
time this suit was commenced, or even after it. 1 
talked to him quite a number of times after that about 
this settlement; I have not covered up anything, and 
never made an attempt to cover anything up. He was 
informed at the time as to what portion of the gold 
dust was put to his account and what portion went 
to Asheim's account, and his bank account showed 
how much was deposited. I certainly talked to him 
about what was done with it, and what the $65,000 
was deposited for; I told him that it was in settle- 
ment of the $17,500. That it was his share of the 
$17,500 in gold dust that was in litigation in this suit. 

While Mr. Dettering was out here I did make 
an effort to ascertain from Mr. Dettering what, 11 
anything, Asheim owed him. I addressed a wire io 
mir. Déwerime inveare of Mr. Parsons Here; I didnt 
meep @ COpy of the wire; that was™sent in I9T0. 1 
had a talk with Mr. Dettering at that time about what 
was done at that ime, and when he informed me upon 
his return that Asheim was liable for half of the note 
I asked him why he did not answer my wire. I had 
taken the matter up with Asheim to find out what, 
if anything, Asheim admitted he owed Dettering. Mr. 
Dettering never told me before he left Alaska that 
he himself owned this gold dust, the $17,500, unless 
Asheim would pay him one-half of what he paid for 
It, viz: $2,750. There was never such a conversa- 
tion as that when he came back; he never made the 
claim that [ should have kept out all the gold dust 
unless Asheim should pay the $2,750. He never at 
any time from 1909 to the time the papers were served 
in this action made a demand for an accounting or 
statement showing how the case was settled or what 
was done with it. I never at any time denied him any 
information I had concerning the matter; it was gen- 
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erally known around the city of Fairbanks that this 
case was settled; everyone talked about it; it was in 
the newspapers; it is a small community. It would 
be the easiest thing in the world for Mr. Dettering 
to find out, 1f he wanted to, from the people in Fair- 
banks how this case was settled. I have examined the 
records and documents here; I have examined plain- 
tiffs exhibit “D” a good many times. Fairbanks Pre- 
cinct is located in the town of Fairbanks; the court- 
house is there. I did not prepare plaintiff’s exhibit 
Deemer plaitiits exhibit “EF.” 

Q. I will change the question and ask you if it 
is a difficult thing to ascertain that that instrument 
is of record if a lawyer went to look for it? 


A. Any person could find it and the recorder 
would find it for him if he could not find it himself. 


(St) p.-226.,) 


Judge Jennings and Judge Pratt are as good 
lawyers as any that could be found in the territory 
of Alaska. Plaintiff's exhibit “D” was gotten by me 
in November, 1913, in the city of Seattle. I dictated 
a statement in the office of Mr. Arthur Griffin; that 
statement was never presented to me up to the time 
it was presented here in court. I never read it over 
or checked it up; I have heard it read in court since. 
Roughly speaking the statements therein contained are 
correct, with this exception; perhaps I may explain 
that Mr. Griffin’s stenographer seemed to have diftfi- 
culty in understanding me, and there were quite 2 
number of interruptions, and it may be possible that 
the lady left out a word or two. 


A. Here it says I stated that “Mr. de Journel and 
his associate, Mr. Nye, also an attorney, commenced 
an action to enforce the specific performance of the 
contract referred to,” that is the Klonos-Manson op- 
tion, “as having been executed between Klonos and 
Asheim and Dettering, under which contract the $17,- 
500 worth of gold dust was to be delivered to the 
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assignees of said Klonos, that is, to Asheim and Det- 
tering.” That is all right. 

x xk ak 5 xk xk ; xk 

A. Here is a statement I want to explain some- 
what. “While all these suits were pending, a com- 
promise and adjustment was made between all of the 
parties under which compromise, 1f I remember cor- 
rectly, Barnett and his associates paid $62,500. 

x 2 xk x xk 2k xk * 

A. Some short time ago I made a trip to Fair- 
banks to look at the bank records to refresh my 
memory, and I know positively every cent was turned 
into the bank, and the bank records show that we 
turned in $49,500, so I say as I corrected myself here, 
I say, “If I remember correctly, Barnett and his as- 
Poeciaics paid $6,000" (St pp, 220°230)) 

We held out for $62,500 for four weeks, and that 
is the amount we tried to get; we figured all those 
checks and that makes $36,500. 

©. Just glance through that exhibit and see what 
other corrections you want to make. -* *“ * What 
changes you want to make from what is not correct: 
to the correct statements? 


A. Here, this is absolutely wrong: “It was agreed 
by all the parties in interest that the $17,500 was to 
be for Mr. Dettering and Mr. Asheim. It was agreed 
that the $17,500 should be deducted from the $62,500 
and the remainder divided in accordance with the dif- 
merems interests held by the diiterent parties.” Now, 
I never stated that the $17,500 should be deducted 
from the total. I did not state that the settlement 
for the $17,500 should be subtracted from the total, 
because I always knew that we never received the full 
amount because the other party would gain nothing. 
If they paid us the full amount, it would not be a 
settlement?” (St. pp. 230-231.) 

I made the statement, which is plaintiff’s exhibit 
“B,”’ about two years ago now, at Juneau, when | 
was a member of the Alaska Legislature, and Mr. 
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Dettering came up to secure some information, and 
on the whole the statement is correct. 


CROSS-EXAMINATION by MR. Gikiisiiire 


Yes, I was in error in regard to the $62,500 state- 
ment, and I correct it. In view of the testimony that 
Wesch gives here, I say now that there was no slip 
attached to the gold dust in the Washington-Alaska 
Bank saying that the dust was being held as security 
for the $8,000 note. JI am not certain when that $8,000 
note was given, I don’t know anything about it. I 
did state in that statement that the $17,500 in gold 
dust was being held as security for the $8,000 note 
and that was not true; I said that because Mr. Det- 
tering told me that amd | believed niin) i tia ner 
have full knowledge of Mr. Dettering’s affairs up 
there concerning the $8,000 note. When the power 
of attorney was given full power over everything that 
transpired from the time the power of attorney was 
given, and I was given preference in the matter of 
the gold dust over Mr. Nye. I did not see that the 
note was paid out of the gold dust because there was 
nothing to show that the gold dust was being held 
as security for the de Journel note. I did not know 
that such a note was in existence when this money 
was turned over. I did not know of the $8,000 note 
until Mr. Dettering came back and told me about it. 
I said in my statement that the $17,500 was held as 
security because you asked me to give a statement as 
near as I knew of the circumstances, and I gave you 
a statement as I learned it from Mr. Dettering and 
lis side, and the other side, and gave you a statement. 
That was after the contention was disposed of. 


(). And you say there in this statement, “Mean- 
while the promissory note executed by Asheim and 
Dettering was purchased by Mrs. de Journel and the 
hew note was executed by Asheim and Dettering in 
favor of J. de Journel, the wife of Mr. F. de Journel, 
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after the modification of the decree in the Circuit Court 
of Appeals.” You knew all about that? 
A. 1 leaemed that subsequently. (St. p. 234.) 


When Mr. Dettering went out he put me in charge 
of the business; it is true that he left the account of 
$9,000 and did not tell me about it. There were many 
things that he did not tell me, I dare say. He put 
his law business in my hands—his legal transactions. 
I have represented him in all of these law suits up 
to that time; I did not represent him as attorney in 
the suit for the recovery of the $17,500 in gold dust; 
I was acting for Mr. Nye in Mr. de Journel’s stead. 
I represented him in the suit for $17,500 and I signed 
for the $13,000 in cash and I paid over one-half of it 
to Sam Asheim, knowing that he was entitled to it. 
Mr. Dettering did not pay the entire consideration 
for the $8,000 note. I don’t know what he did with 
the $8,000. J did not know that he borrowed it from 
the New York Life Insurance Company. When Mr. 
Dettering returned he told me that he had signed a 
note for $8,000. I wish that he had told me before, 
and I could easily have kept Asheim’s interest out 
of it. 1 was looking after his interests there. I 
ordered Asheim’s share to be turned over to Asheim. 
I had previously wired Dettering to know what amount 
Dettering was owing Asheim, and I waited a reason- 
ane we tO Near from Mr. Dettering before paying 
over Asheim’s share of the money; I waited a reason- 
able time—but not until I heard from him. I did not 
wait for his answer because I took it for granted thai 
he had the telegram and he didn’t require anything 
further and that there was nothing to answer. 

©. Did you send a tracer to find out whether the 
telegram had been received by him? 

A. The United States Signal Corps inform you 
when you send a message, if it 1s not delivered, they 
send a message back or wire, “your wire of so and 
seenet dehvered.” 

J found that this message was delivered as I 
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presumed; I didn’t know whether it was delivered or 
mot Ue fact that | got no retitn provesmiaat 
was delivered. I had full authorization to turn over 
the $6,500 to Mr. Asheim; I got that authority from 
Mr. Dettering when he left on the 19th of February, 
1910; he told me that Asheim was the owner of one- 
half of the gold dust; he did not tell me that Asheim 
owed one-half of the note, and I didn’t know that he 
did. His failure to tell me was probably an unfortu- 
nate oversight on his part. Dettering did not fur- 
nish a dollar to finance those suits except one-third 
of the attorney’s fees, amounting to $500. I do not 
know what the $8,000 was borrowed for. Nobody 
knew that Mr. Manson represented their interest when 
they bought of Klonos a one-third interest in the No. 
5. I learned it when they made the settlement. 

_ ©. That Klonos, the owner, and Manson, the other 
party in interest having agreed upon that transfer, 
that left nothing against the $17,500, did it? 

A. It left Cook, Ridenour, Barnett, McGinn and 
Stillman. (St. p. 236.) 

There could not be anything more substantiai 
against the $17,500 than there was; there #yas 9am 
absolute claim of other people. If there was one claim 
not trumped up it was certainly the Fives. It was 
all bona fide litigation and the Circuit Court of Ap- 
peals sustained it, and their location is sustained. 


©. You said to me that the note was probably 
secured from Mr. Dettering with the understanding 
that Asheim should sign it, didn’t you? 

Ash beliewed that, gies, csim: 

©. You believed that then? 

A. I believe it now. I believe that that $9,000 
note ought to have been signed by Asheim. 

xk ok ok *k 5 Z *k x xk 

A. I never believed anything else, and I believe 
it was an unfortunate oversight on the part of Mr. 
Dettering and on the part of de Journel not to get 
Asheim to sign the note, because it would have then 
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been an easy matter to have it paid at the time of the 
fcceement. (Si. p. 241.) 


I came to that conclusion when I learned about 
the note, and I learned for the first time, and I be- 
lieve now that Dettering lost one-half of that note 
and I believe that Asheim ought to have paid it. If 
I had had the faintest idea that Asheim owed halt 
or the note, | would have been too gold to hold it. 
I did not keep the money because there was no rea- 
son for my thinking that he owed it. I telegraphed 
to Dettering because they were partners and they had 
little business transactions together. I know that they 
were partners; the same day that Mr. Dettering bought 
in No. 2 he gave a deed to Asheim for his. half of 
his interest. i have no copy of that deed, but I have 
papers to prove it. It is signed by Mr. Detteri now | 
said that the gold dust was paid over to McGinn and 
he paid the money to Havery and myself. Asheim’s 
one-half was paid to Asheim with Nye’s consent. [ 
did not make the statement shown on the instrument 
in hand writing where it says that Dettering, Asheim, 
Cascaden, Schick and Havery were interested in se- 
curing the $62,500 paid by Cook, Barnett and others; 
that is in your handwriting. (Griffin’s. ) 


Mr. Dettering did not leave any of his papers 
with me. I did not wire Dettering before making the 
settlement because I had full control and he knew the 
amount we were going to receive and it was not neces- 
sary to get an authorization to settle because that was 
what he gave me the power of attorney for. He got a 
good, fair consideration, it was as good as I could get. 


I kept no account whatever between Dettering 
and myself except $500 attorney’s fees. A portion of 
the $6,500 and the $4,554.50 was drawn out before 
Dettering got there; there was drawn out on the 21st 
o Pebrieary, $2,/50, and on March 9th, $1,270: 
$9,500 was the total amount received in the damage 
suit by Mr. Dettering. I made the settlement for him 
and there were several others interested in it; I knew 
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what interest Asheim had in it; I did not know that 
Asheim ought to pay the note. I wish I had known 
it. Dettering and Asheim were partners; 1 did not 
wait until the other partner came in before authoriz- 
ing Havery to pay the other partner because I repre- 
sented the other partner—because | represented Mr. 
Dettering and he had directed me to do so. 


On RE-DIRECT EXAMINATION, by MR. 
KANE, the witness further testified: 


There never was any question at any time as to 
Mr. Asheim having a half interest in the gold dust. 
Mr. Dettering knew something about what the settle- 
ment would be before he left for the outside; I am 
quite sure that he did not know it would be $49,500, 
because we were holding out for $62,500; the sum had 
been discussed; now, I would not have consented to 
the settlement if I had not been driven into it by my 
own clients, and Gianakas coming to me and saying 
he was going to settle if we didn't all go together. 
When we came together all of my clients and all the 
people represented by Havery came down proportion- 
ately in the amount that they would take. 


On RE-RE-DIRECT EXAMINATION, by MR. 
KANE, the witness testified as follows: 


A. There is one thing that caused me to make 
a settlement in the gold dust, the $17,500, for $13,000 
in cash; this gold dust had come out of Number Five 
Claim; it was in litigation, and the attorney for the 
clients was a gentleman by the name of Coosby, and 
he had died and here they were standing in court and 
no attorney, and I appeared for them when the pro- 
ceedings were had, and it would have required the 
employment of attorneys, both in the lower court, and 
undoubtedly whichever side lost would have appealed 
the case, and it would have again required the em- 
ployment of attorneys in the higher court, and I 
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thought, with the expenses of new counsel, and going 
to the expense of the litigation, that if we could re- 
ceive $13,000 cash for the $17,500 gold dust, and set- 
tle it, that we were making an excellent settlement. 
What is all. 


On Rb RE-CROSS EXAMINATION, by MR. 
GRIFFIN, the same witness testified as follows: 


The $17,500 had no connection with the damage 
suit, except in this—that the other side refused to 
settle anything unless all was wiped out. 

MR. KANE: With the exception of introducing 
these two documents, which are certified copies of the 
suit of Havery vs. Yarnell and Peterson, we will rest. 
The only purpose I have in introducing them 1s to 
show that they were instruments of record. 

fae COURT: Well, that 1s alweady in the testi- 
mony. 


Mire ic ANE: Whew | rests (Sean. 2a 


WILLIAM DETTERING, being. called in RE- 
BUTTAL, testified as follows: 

I never told Mr. Arndt or Mr. Havery that Sam 
Asheim was a partner of mine. J was present when 
Mr. Arndt was out at my home and he told me in 
the presence of Mrs. Dettering, in our home, that Mr. 
Roden had settled this suit contrary to the agreement 
signed by the owners to the effect that the suit should 
not be settled for less than $100,000. 


Poon” Wo DEIYERING, called as a witness 
of the plaintiff, in REBUTTAL, testified as follows: 

] have been married to Mr. Dettering since May 
22, 1913. in 1910 I was in Washington with Sena- 
tor Piles; I was one of his Secretaries. I have known 
Mr. Dettering for about twelve years. Mr. Arndt 
was out to our house twice somewhere between the 
holidays and the time we started suit against~ Mr. 
eden; that was March 12th. 

QO. Well, Mr. Arndt, while he was there, did he 
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state to Mr. Dettering in your presence that the de- 
fendant in this case had settled the damage suit in 
Alaska against the directions of the owners and in 
violation of an agreement that they had signed that 
the suit should not be settled for less than $100,000? 

A. Yes, he said they made a very bad settlement— 

MR. KANE: Wait a moment. I object to this as 
eeomipercnt, irrelevant and immaterial. 


x x x x * x x x 
ii COURT: Oh, a it ae pee? . 296. ? 
2K aK K 7K 


©. Did he or did he not at ek time say to Mr. 
Dettering in your presence that the detendant Wiad 
settled the damage suit against the directions of the 
owners and against their agreement that it should not 
be settled for less than a hundred thousand dollars? 

MR. KANE: We object to that as incompetent, 
irrelevant and immaterial. 

THE COURT: She mayaneaver. 

MR. KANE: We will ask an exception. 

THE COURT: Exception is allowed. (Witness 
excused, } 

Poplewi@s (Stop. co) 

MR. KANE: We rest, your “loner Gh atrae: 
to introduce that map and | want that introduced in 


Elem record: 
MR. GRIFFIN: We have no objection. 


THE COURT: it will beadmitted sr pes 

(The jury was then excused for a few minutes. ) 

MR. KANE: At this time, Henry Roden, the de- 
fendant in this action, first challenges the sufficiency 
of the evidence of the plaintiff to make out a case sut- 
ficietit to go to the jury and sks for anmerder aimee 
ing the jury to return a verdict for the defendant, and 
at this time the defendant Henry Roden, challenges the 
sufficiency of the evidence and, considering all the 
evidence that is now in, moves the court for an order 
directing the jury to return a verdict for the defend- 
ant upon the ground that the complaint fails to state 
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facts sufficient to constitute a cause of action against 
the defendant, and upon the further ground that there 
is a fatal variance between the pleadings and the proof 
in this case, and upon the ground that it appears from 
the complaint and the evidence of the plaintiff, and from 
all the evidence introduced in the rial, that the plaintiff 
has been guilty of laches and that the action has not 
been brought within the time allowed by law, and that 
it is barred by the statute of limitations, and upon 
the further ground that the uncontradicted evidence 
in the case now shows that the defendant Henry Roden 
has not violated any trust and has not done anything 
that is alleged as a wrong doing in the complaint which 
would constitute a cause of action by the plaintiff 
against him. That he has fully and fairly accounted 
for his acts which he did under a power of attorney 
executed by the plaintiff to the defendant, and that if 
there was any loss on the part of the plaintiff that it 
was an error of judgment on Mr. Roden’s part and 
not any mistake or act for which he could be held 
accountable. 

Now, if the Court please, turning to the complaint, 
we find this in paragraph four, and this covers prac- 
tically the whole complaint. (Quoting from the Com- 
plaint. ) 

(Argument. ) | 

THE COURT: I think I will submit it to the jury. 
It 1s always better to have the jury pass upon it 1 
there is any question of fact at all. 

(Exception requested and allowed. ) 

WHEREUPON, in furtherance of justice and 
that right may be done, the defendant presents the 
foregoing as his Bill of Exceptions, and prays that the 
same be allowed, settled, signed, and certified as pro- 
vided by law. 

Dated this 26th day of May, A. D. 1915. 

Henry Ropen, Defendant. 
By FarreL_, KANE & STRATTON, 
His Attorneys. 
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The matter of the settling and certifying of the 
foregoing Bill of Exceptions came on regularly to be 
heard this 12th day of June, 1915, both parties being 
represented by counsel present. 


It appearing to the Court that on the 2nd day of 
April, 1915, this Court did make and enter an order 
extending the May term of this court up to and includ- 
ing this date for the purpose of serving, filing, certify- 
ing and settling the Bill of Exceptions in the above 
entitled action "it further appearing that the defend- 
ant has within the time prescribed by law and the rules 
and orders of this Court served and lodged with the 
plaintiff and with the Clerk his proposed Bill of Ex- 
ceptions ; that the plaintiff has announced touimes@onie 
tat he has no amendments or objections io, tie ml 
proposed by the defendant. The Court having exam- 
ined the defendant’s proposed Bill of Exceptions, and 
being satisfied that the same and the proceedings con- 
nected therewith are correct and in conformity with the 
law, and that said proposed Bill of Exceptions together 
with plaintiff's exhibits A, B, C, D, E, and defendant’s 
exhibits 1, 2, 3, to be and to comprise all of the testi- 
inony, facts, evidence and proceedings had or given at 
ee trial heren, 


Now, therefore, it is by the undersigned Judge of 
the above entitled court, who presided at the trial and 
over the proceedings of the above entitled action, or- 
dered and certified that the foregoing which is the 
defendant's proposed Bill of Exceptions, be and the 
same 1s hereby signed, settled, and certified as the 
Wie Bill of Exceptions, and that the same together 
with plaintiff's exhibits A, B, C, D, E, and defendant's 
comipmes 12 3. titelarics aie composes all of the facts, 
exhibits, evidence, testimony and proceedings intro- 
duced, heard or had at the trial of this action; that each 
and all of the exceptions here noted were taken at the 
trial of said cause, and the proposed Bill of Exceptions 
is correct and complete in all respects, and is hereby 
allowed, certified, settled, signed and made a part of 
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the record herein, and the same being settled, certified 
and signed is hereby ordered to be filed by the Clerk. 
Signed: JEREMIAH NETERER, Judge. 


Indorsed: Defendant’s Proposed Bill of Excep- 
tions. Filed in the U. S. District Court, Western Dist. 
ot Washineton, Northern Division, June 12, 1919. 
rank L. Crosby, Clerk. By Ed. M. Lakin, Deputy. 


MOTION. 


Comes now the above named defendant and moves 
the Court for an Order extending the time in which the 
defendant shall be required to file his Bill of Exceptions 
herein, and granting to the defendant an extension of 
time up to and including thirty (30) days after the 
ruling of the Court upon the defendant’s motion for a 
new trial. 

Datedmimsalsimday of Agnrill 191 

FARRELL, KANE & STRATTON, 
Attorneys for Defendant. 


Indorsed: Motion. Filed in the U. S. District 
Court, Western Dist. of Washington, Northern Divis- 
ion, Apr. 2, 1915. Frank L. Crosby, Clerk, By E. M. 
., Deputiy. 


ORDER EXTENDING TIME FOR FILING BILL 
Orie CEPTIONS: 


This matter coming on regularly upon the motion 
of the above named defendant, after due notice to the 
plaintiff, for an order extending the time in which to 
file a Bill of Exceptions herein, and the Court being 
fully advised in the facts, the law, and the premises; 

Now, therefore, it is hereby ordered, adjudged and 
decreed that the time for filing or serving the proposed 
Bill of Exceptions on behalf of the defendant in the 
above entitled action is hereby extended up to and 
including thirty (30) days after the ruling of this 
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Court upon the defendant’s Motion for a New Trial in 
the above entitled action, and for such purpose this 
term of Court is extended beyond the end of the present 
beri. 
Done in open Court this 2d day of April, 1915. 
JEREMIAH NETERER, Judge. 


Indorsed: Order Extending Time for Filing Bill 
of Exceptions. Filed in the U. S. District Court, West- 
ern Dist. of Washington, Northern Division, Apr. 2, 
Peo, Frank LL. Crosby Clerk. By EH. Mi. a@eomng 


OPINION ON MOTION FOR NEW Thi 


On Morion ror New TRIAL. 

MorTion DENIED. 

Griffin & Griffin, for Plaintiff. 

Farrell, Kane & Stratton, for Defendant. 
NETERER, District Judge. 


1 think the motion for new trial in this case should 
be denied. The matter was fully and fairly presented 
to the jury under the instructions of the Court, and I 
think there is evidence, if believed by the jury, upon 
which the verdict could be predicated. It isn’t for me 
to weigh the evidence, and in view of the fact that there 
is some evidence, and it having been submitted to the 
jury and the jury having weighed the evidence and con- 
cluded with relation to it, I think that should be con- 
clusive upon the Court. 

The motion for new trial will therefore be denied. 

JEREMIAH NETERER, Judge. 


Indorsed: Opinion on Motion for New Trial. 
Bited in the U. 6. District Court, Weeremmme listen 
Washington, Northern Division, Apr. 27, 1915. Frank 
lL. Crosby, Clerk. By 1. Mi IE, Deine: 


JUDGMENT. 


This cause came duly and regularly on for trial 
before Honorable Jeremiah Neterer, one of the Judges 
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of the above entitled Court; the plaintiff appeared in 
person and by Griffin & Griffin, his attorneys; the de- 
fendant appeared in person and by Messrs. Farrell, 
Kane & Stratton, his attorneys; a jury was duly and 
regularly impaneled to try the cause, after which evi- 
dence was duly and regularly introduced by and upon 
behalf of the plaintiff and by and upon behalf of the 
defendant; arguments were made for the respective 
parties by their counsel, and the jury was thereafter 
given instructions applicable to said cause by the Court 
and retired in charge of sworn officers to consider their 
verdict; thereafter said jury returned in open Court, 
the attorneys for plaintiff and defendant being present, 
and returned their verdict, in favor of the plaintiff and 
against the defendant, for the full sum of $6,500, and 
said jury was thereupon polled at the request of the 
attorneys for the defendant and all twelve of the jury 
when their names were called made answer that said 
verdict returned was their verdict and the verdict of 
the jury. 

Thereafter a petition for new trial was served and 
filed by the attorneys for defendant arid said petition 
was brought on for hearing and argued by the respect- 
ive parties and was thereupon taken under advisement 
by the Court, after which the Honorable Jeremiah Net- 
erer filed his written opinion denying the defendant's 
petition for a new trial; to which order of ruling of the 
Court the defendant by his attorneys excepted and his 
exceptions were allowed by the Court. Whereupon the 
attorneys for plaintiff moved for judgment upon said 
verdict, and the Court being now fully advised grants 
said motion. 

It is therefore ordered, adjudged and decreed by 
the Court that the plaintiff, William Dettering, do have 
and recover of and from the defendant, Henry Roden, 
the full sum of $6,500, together with interest on said 
amount at the legal rate from this date and together 
with his costs and disbursements herein to be taxed by 
the Clerk and that execution issued therefor. 
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To the rendering and entering of said judgment 
the defendant, by his counsel, excepts and his excep- 
tions are allowed by the Court. 

Done in open Court this 29th day of April, A. D. 
et. . 

JEREMIAH NETERER, Judge. 


Indorsed: Judgment. Filed in the U. S. District 
Court, Western Dist. of Washington, Northern Divis- 
ion, Apr. 29,1915. Frank L. Crosby, Clerk. By E. Mi 
ee Deputy. 


FEeLIRI@N FOR ORDER ALLOWING Va On 
ROK, 


To the HoNorRABLE JEREMIAH NETERER, 
Judge of the District Court aforesaid: 

Now comes Henry RopvEn, defendant in the above 
entitled action, by his attorneys, and respectfully shows 
that on the 26th day of March, 1915, a jury duly em- 
paneled in the above entitled Court found a verdict 
against the said Henry Roden and in favor of William 
Dettering, the plaintiff herein, in the sum of $6,500.00, 
and upon said verdict a final judgment was entered on 
the 29th day of April, 1915, in the sum of $6,500.00, 
together with interest thereon from the 29th day of 
April, 1915, and for the plaintiff's costs and disburse- 
iments against the said defendant Henry Roden. 

Your petitioner, Henry Roden, feeling himself ag- 
grieved by said verdict and judgment entered thereon, 
in which judgment and verdict and the proceedings 
leading up to the same certain errors were committed 
to the prejudice of the said defendant, which more fully 
appear from the assignment of errors which is filed 
herewith, comes now and prays said Court for an Order 
allowing the said defendant to prosecute a Writ cf 
Iérror to the Honorable United States Circuit Court of 
Appeals for the Ninth Circuit for the correction of the 
errors complained of, under and according to the laws 
of the United States in that behalf made and _pro- 
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vided; and that a Writ of Error do issue that an appeal 
m ins behali te said United States Circeit Cotirt of 
Appeals aforesaid sitting at San Francisco, California, 
in said Circuit, for the correction of the errors com- 
plained of and assigned, be allowed; and also prays 
that an order be made fixing the amount of security 
and cost bond, which the defendant shall give upon said 
Writ of Error; and the defendant further prays that 
a transcript of the record, proceedings, and papers in 
this cause, duly authenticated, may be sent to the said 
Circuit of Appeals, and your petitioner will ever pray. 
DaAsedethis: 2/theday of October, 1915. 
FARRELL, KANE & STRATTON, 
Attorneys for Defendant. 


Copy of within petition received and due service 
of same acknowledged this 27th day of October, 1915. 
GRIFFIN & GRIFFIN, 
Attorney for Plaintiff. 


Indorsed: Petition for Order Allowing Writ of 
Error. Filed in the U. S. District Court, Western 
Dist. of Washington, Northern Division, Oct. 27, 1915. 
Frank L. Crosby, Clerk. By Ed M. Lakin, Deputy. 


PSeIGNMENT OF ERRORS AND PRAYER FOR 
eee Pulizs 


Comes now HENry RopeEn, defendant and plaintift 
in error in the above entitled and numbered cause, and 
in connection with his Petition for a Writ of Error in 
this cause assigns the following errors which plaintiff 
im “rror awers occurred in the trial thereof, and upon 
which he relies to reverse the judgment entered herein 
as appears of record. 

I. 


The Court erred in considering the cause or any 
part thereof, and in entering judgment therein, because 
it affirmatively appeared from the files and proceedings 
that the defendant was at the commencement of the 
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action and at ali the times mentioned in the Complaint, 
a resident and citizen of the Territory of Alaska, and 
remained such at all times after the commencement 
of the action and the filing of judgment herein, and that 
the plaintiff was at all of said time a resident and citi- 
zen of the State of Washington. That because of said 
facts the cause was not removable to the United States 
District Court for the Western District of Washington, 
Northern Division, and the said Court had no jurisdic- 
tion of the persons or the subject matter hereof. 
JUL. 


The Court erred in denying the challenge as to the 
sufficiency of the evidence and motion to dismiss and 
for an instructed verdict made at the close of all the 
evidence by the defendant Henry Roden, which motion 
and challenge 1s as follows: 

MIR. KANE: At this tine, Blemiysodem saemcc. 
fendant in this action, first challenges the sufhciency 
of the evidence of the plaintiff to make out a case suf- 
ficient to go to the jury and asks for an order directing 
the jury to return a verdict for the defendant, and at 
this time the defendant Henry Roden challenges the 
sufficiency of the evidence and, considering all the evi- 
dence that is now in, moves the Court for an order 
directing the jury to return a verdict for the defendant 
upon the ground that the complaint fails to state facts 
sufficient to constitute a cause of action against the de- 
fendant, and upon the further ground that there is a 
fatal variance between the pleadings and the proof in 
this case, and upon the ground that it appears from the 
complaint and the evidence of the plaintiff, and from 
all the evidence introduced in the trial, that the plainttft 
Nas been guilty of laclres and that the action has aiot 
been brought within the time allowed by law, and that 
it is barred by the statute of limitations, and upon the 
further ground that the uncontradicted evidence in the 
case shows that the defendant Henry Roden has not 
violated any trust and has not done anything that is 
alleged as a wrong doing in the complaint which would 
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constitute a cause of action by the plaintiff against him. 
That he has fully and fairly accounted for his acts 
which he did under a power of attorney executed by 
the plaintiff to the defendant, and that 1f there was any 
loss on the part of the plaintiff that it was an error of 
judgment on Mr. Roden’s part and not any mistake or 
act for which he could be held accountable. 


Now, if the Court please, turning to the complaint, 
we find this in paragraph four, and this covers practi- 
cally the whole complaint. (Quoting from the Com- 
plaint. ) 

(Argument. ) 


Ms COWRT: I tink 1 will smbimit it tothe 
jury. It is always better to have the jury pass upon it 
if there is any question of fact at all. 

(Exception requested and allowed. ) 

(a) Because it affirmatively appears upon the rec- 
ord and pleadings and from all the proceedings that the 
Court had no jurisdiction of the parties or of the sub- 
ject matter of the action, because the cause was between 
® citizen of the Territory of Alaska and the State of 
Washington, and was not removable to the United 
eeaces Wistrict Court for the Western District of 
Washington. 


(b) Because it affirmatively appears from the rec- 
ord and all of the evidence and proceedings that the 
action or any part thereof was not commenced within 
the time limited by law, and that both causes of action 
of the same and the whole thereof were barred by the 
statute of limitation of the Territory of Alaska. 

(c) Because it affirmatively appears that if the 
plaintiff ever did have a cause of action against the 
defendant, the same and the whole thereof is barred by 
tie laches of thre plaintiff. 

(d) Because there was insufficient evidence to 
prove the allegations of the plaintiff’s first cause of 
action set forth in the plaintiff's Complaint, and be- 
cause the evidence afhrmatively shows that said allega- 
mems are iwntirue. 
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(e) Because there was insufficient evidence to 
prove the allegations of the plaintiff’s second cause of 
action set forth in the plaintiff’s Complaint, and be- 
cause the evidence affirmatively shows that the said 
allegations are all untrue. 


(i) Becanse thevevidence fails to pmame: 


First—That the defendant conspiring with the de- 
fendants in said suit to wrong, cheat, and defraud the 
plaintiff, did unlawfully, wrongfully, and without au- 
thority and without the knowledge or consent of the 
plaintiff, take, assign away, and dispose of the said 
seventeen thousand five hundred dollars worth of gold 
dust then and iheretofore on deposit in the said Wash- 
ington-Alaska Bank; and 


Second—And did wrongfully detain and fail to pay 
over to the plaintiff or to account to the plaintiff for 
said gold dust or any part or portion thereof or anv 
part of the proceeds thereof; and 


Third—And has at all times since the said 17th 
day of February wrongfully and untruthfully stated to 
and informed the plaintiff that he, the defendant, did 
not take, assign away or dispose of said gold dust and 
that he, the defendant, had nothing whatever to do with 
the taking, assigning away or disposing of said gold 
dust, and had no knowledge of what disposition was 
made of the same or any part or portion thereof; and 


Fourth—And defendant has at all times detained 
and wrongfully failed to pay or to account for the pro- 
ceeds of said gold dust so taken and disposed of or any 
part thereof. 


Fifth—That the plaintiff did not become familiar 
with the assignment made by the defendant or with the 
transactions of the defendant on his behalf and under 
the power of attorney until December 20th, 1913, as 
alleged in plaintiff's Complaint, but on the other hand 
affirmatively shows that said allegations were not true 
and especially that the plaintiff was familiar with all 
of the defendant's transactions on his behalf and under 
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said power of attorney, a short time after said transac- 
tions had taken place, and sanctioned the same. 


(¢) Because it affirmatively appears from the evi- 
dence that: 


First—“The defendant wrongfully, unlawfully and 
fraudulently informed and told the plaintiff that he, the 
defendant, had not signed away any right of the plain- 
tiff to said gold dust; that he had nothing whatever to 
do with the taking, assigning away, or disposal of said 
gold dust; that he, the defendant, did not know who 
had taken the gold; that if the gold dust had been re- 
moved or taken from the bank it had been done without 
his (defendant’s) knowledge or consent,” as alleged in 
plaintiff's Complaint, but on the contrary, that said 
defendant fully apprised said plaintiff of all of his 
actions and especially of said assignment and doings 
under the power of attorney given by the plaintiff to 
the defendant. 


Second—That the plaintiff was not deceived or 
misled to his damage by any statements of the de- 
iendant. 


Ie 


Because there is a fatal variance between the al- 
legations of the plaintiff's Complaint and the facts 
shown by the evidence. 


Wuererorf, The defendant and plaintiff in error 
prays that the jiidgment of said Court be reversed and 
that the District Court be directed to dismiss said case 
as prayed in the Answers therein, and for such other 
and further relief as to this Court may seem just and 
proper. 

FARRELL, KANE & STRATTON, 
Attorneys for Defendant and 
Piaimtitt imemrror. 
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Filed this 27th day of October, 1915. 
FRANK L. Crossy, Clerk. 
Ep M. Laxin, Deputy. 
Clerk of the United States Dis- 
trict Court for the Western Dis- 
trict of Washington, Northern 
Division. 

I hereby acknowledge due and correct service of 
the foregoing Assignment of Errors this 27th day of 
October, 1915. 

GRIFFIN & GRIFFIN, 
Attorney for Plaintiff. 


Indorsed: Assignment of Errors and Prayer for 
meversal, tled in the U. S. Disteict Count, Western 
Dist. of Washington, Northern Division, Oct. 27, 
1915. Frank L. Crosby, Clerk. By Hay Sealer 
Deputy. 


ORDER GRANTING WRI] OF ERER@GR Al? 
PIXING AMOUNT OF BOND. 


This matter came on regularly to be heard this 
day in open court, upon the Petition of the defendant, 
ifenry Roden. It appearine to the Cont teat said 
Petition prays the allowance of a Writ of Error in the 
above entitled action, to the United States Circuit 
Court of Appeals for the Ninth Judicial Circuit, and 
further prays that a transcript of the record and pro- 
ceedings and papers upon which judgment was ren- 
dered, duly authenticated, may be sent to the United 
States Circuit Court of Appeals for the Ninth Judicial 
Circuit, and the amount of the Cost Bond be fixed hy 
the Court, and that such other and further proceedings 
may be had as may be proper in the premises; it fur- 
ther appearing that the defendant Henry Roden has 
heretofore served upon the plaintiff and filed and pre- 
sented to this Court his Assignment of Errors, and 
prayer for reversal, and has taken all steps necessary 
toventithe him, to a Writ of Tarr, 
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Now, THEREFORE, This Court, having duly con- 
sidered said Petition and said Assignment of Errors, 
and prayer for reversal, DOES HEREBY ALLOW SAID 
Writ oF Error and erants the relief prayed for in said 
Petition, and Ir 1s Now OrpbeEreEp that the Bond of the 
defendant on said Writ of Error be and the same 1s 
hereby fixed at $250.00. 

JEREMIAH NETERER, Judge. 


Indorsed: Order Granting Writ of Error and 
Fixing Amount of Bond. Filed in the U. S. District 
Court, Western Dist. of Washington, Northern Divis- 
fom Oct, 27, 1915. Franke L. Crosby, Clerk. By id 
M. Lakin, Deputy. 


COs? BOND ON WIND Or ENO 


Know Att Men By THESE PRESENTS, That we, 
Henry Ropen, defendant in the above entitled action, 
as principal, and The Aetna Accident and Liability 
Company, a corporation organized and existing under 
and by virtue of the laws of the State of Connecticut, 
and authorized to do business in the State of Washing- 
ton, as Surety, are held and firmly bound unto William 
Dettering, plaintiff in the above entitled action, in the 
sum of $250.00, to be paid to said plaintiff William 
Dettering, for which payment well and truly to be made 
we bind ourselves, our and each of our heirs, executors, 
administrators, successors or assigns jointly and sev- 
erally by these presents. 

Sealed with our seals and dated this 27th day ot 
October, 1915. 

THE CONDITION OF THE ABOVE OBLIGATION is 
such that WHEREAS, in the above Court and cause 
final judgment was rendered against the defendant 
Henry Roden and in favor of the plaintiff William 
Dettering in the sum of $6,500.00, with interest there- 
on at legal rate irom April 29, 1915, and for his costs 


and disbursements incurred and expended, amounting 
to $57.45; and 
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WuHueErEas, The said defendant has obtained from 
the said Court a Writ of Error and filed a copy thereof 
in the Clerk’s office of said Court to reverse the judg- 
ment of said Court in said action, and a Citation, 
directed to the said William Dettering, plaintiff, is 
about to be issued citing him to appear before the 
United States Circuit Court of Appeals for the Ninth 
Circuit to be holden in San Francisco, in the State of 
California. 

Now, THEREFORE, If the said defendant, Henry 
Roden, shall prosecute the said Writ of Error to effect 
and shall answer and pay all costs if he fail to make 
good his plea, then the above obligation shall be void, 
otherwise to remain in full force and effect. 

Henry Ropen, Principal. 

By |, 94, RANg, 
His Attorney in Fact. 

And by FarrELL, KANE & STRATTON, 
His Attorneys. 
THE AETNA ACCIDENT AND LIABILITY COMPANY 

By GEORGE W. RouRKE, 

Its Resident Vice President. 


Attest: 
Cuas. M. DIAL, ( Seale) 
Its Resident Assistant Secre- 
tary. 


The above and foregoing bond, and the sufficiency 
of the Surety thereon is hereby approved by me this 
27th day of October, 1915. 

JEREMIAH NETERER, 
Judge of the District Court of 
the United States for the West- 
ern District of Washington. 


Indorsed: Cost Bond on Writ of Error. Filed 
in the U. S. District Court, Western Dist. of Washing- 
fom, Get. 27, 1915. Tamk toe Crosigg, Ey eieai ae 
Lakin, Deputy. 
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OLR IN i EX ELIBITS. 


it appearie to ‘the Courtethat the parties lnereto 
fie stipulated that Plaintiiis Exhibits A, B, C. D 
oa ©. and Defendants Exhibits 1, 2 amd 3 need not 
be printed and that the originals of the same may be 
sent to the Circuit Court of Appeals; and 

It further appearing that it is just and proper that 
the original Exhibits should go to the Circuit Court 
of Appeals and that the same need not be printed; 

THEREFORE, It Is HEREBY ORDERED, ADJUDGED 
AND Decreep That Plaintiff's Exhibits A, B, C, D and 
E and Defendant’s Exhibits 1, 2 and 3 in the above 
entitled action need not be printed and that the orig- 
inals of the same may be sent to the Circuit Court of 
Appeals by the Clerk of this Court. 

Done in open Court this 19th day of November, 
tel. 

JEREMIAH NETERER, Judge. 


Indorsed: Order in re Exhibits. Filed in the U. 
S. District Court, Western Dist. of Washington, 
Noriiern Division, Nov. 19, 1915. Frank L. Crosby, 
Olek. By E. M, L., Deputy. 


ime the District Court of the United States for the 
Western District of Washington. 
Northern Division. 


WILLIAM DETTERING, Plaintiff, 
VS. 
Henry Ropen, Defendant. 


No: 2726 


SoeeirPICATE OF CLERK U. S. DISTRICT 
COekt TO ORIGINAL EXHiEiMrs. 


United States of America, Western District of Wash- 
ington—ss. 

I, Frank L. Crosby, Clerk of the District Court 

of the United States for the Western District of 
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Washington, do hereby certify that the hereto at- 
tached sealed package contains the original exhibits 
introduced and used upon the hearing and trial of the 
above entitled cause, as follows: Plaintiff's Exhibits 
7a, C, D and EF, and Defendant's Exhibitss!, Z ame 
3; which said original Exhibits are herewith trans- 
mitted to the Circuit Court of Appeals, there to be 
inspected and considered together with the transcript 
of the record on appeal in the above entitled cause, 
which said exhibits are so transmitted pursuant to the 
order of the said District Court so directing, a copy 
of which said order will be found on page 139 of 
the record on appeal in said above entitled cause. 

In Testimony WHEREOF, | have hereunto set my 
hand and afhxed my official seal, at Seattle, in said 
District, this 13th day of December, 1915. 

FRANK L. Crossy, 
Clerk U. S. Diginser Cotas 


NOTICE TO ERoOpGiez 


To the above named defendant, and to Messrs. Farrell, 
Kane and Stratton, attorneys for the defendant: 
You and each of you are hereby notified and will 

please take notice hereby that the plaintiff requires 

you to produce at the trial of said cause the following 
instruments in writing now in the possession of the 
defendant, to-wit: 


First: That certain statement, writing or declar- 
ation made and signed by Sam Asheim at Fairbanks, 
deka, Oeersanet thie. Ce a 
B.D: 1910, in which said Asheim admitted in writing 
that the plaintiff j in this action, William Dettering, was 
a party in interest in that certain suit brought in the 
name of said Sam Asheim to recover the possession of 
seventeen thousand five hundred dollars in gold dust 
then on deposit in the Washington-Alaska Bank of 
Fairbanks, Alaska, and in which said Asheim acknowl- 
edged said suit was brought on behalf of himself and 
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said William Dettering, which said statement, writing 
and declaration was delivered to the defendant, Henry 
Roden, by the plaintiff, William Dettering, shortly 
before the time the plaintiff left Fairbanks, Alaska, to 
eemie to-Seattlein the winter of A. Dy l910. 


Second: That certain writing signed by Harry 
Hovery, Sam Asheim, James Cianekas, William Det- 
tering and ——— Hilcher by which the defendant, 
Henry Roden, was authorized to settle the suit then 
pending brought in the interest of the persons in this 
paragraph above named against Henry Cook et al., 
to recover damages for gold dust which the defendants 
in said suit had wrongfully mined from mining prop- 
erties, and by which writing the defendant, Henry | 
Roden, was authorized to settle said suit for the sum 
of One hundred thousand dollars and for no sum less 
than said amount, and which writing was made in the 
fall or early winter of the year A. D. 1910, and was 
delivered to and left with the defendant Henry Roden. 

ARTHUR E. GRIFFIN, 
Attorney for Plaintiff. 


Imalorsed: Notice to Predtice, Piledi)@m the U. 5. 
District Court, Western Dist. of Washington, North- 
erm Division, Mar. 23, 1915. Frank L. Crosby, Clerk. 
my ©. WM. L., Deputy. 


RO MRG IB. 


To the above named defendant and to Messrs. Farrell, 

IKkKane & Stratton, his attorneys: 

You and each of you are hereby notified and will 
please take notice hereby: That an error was made 
by the plaintiff in answering certain interrogatories 
propounded by the defendant and answered by the 
Plaintiff under oath and that the true and correct 
answers are as follows: 

Answer to Interrogatory No. 2. I owned an un- 
divided one-third interest in bench placer mining claim 
on the second tier and the right limit opposite the 
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lower half of Creek Claim No. 2, below Discovery on 
Dome Creek; also owned an undivided 1/12 interest 
in and to bench placer mining claim on the second tier 
and the right limit opposite the upper half of Creek 
Claim No. 2, below Discovery on Dome Creek, both 
of said interests acquired from John Klonas in 1908 
by purchase. I also owned an interest in Bench Claim 
Now Son the right limit of Dome Creek to the expen 
of $17,500 gold dust mined from said claim by pur- 
chase and assignments of interests of Klonas in that 
certain option agreement made between said Klonas 
and one Mark Manson. 


Answer to Interrogatory No. 3. Asheim and I 
each owned separately undivided interests in the placer 
mining claims described above. Our relations were 
those of separate owners of undivided interests in said 
claims. I cannot state positively what undivided inter- 
ests were owned by said Asheim and my previous 
answer that he owned an undivided 1/8 may not be 
correct. My previous answer that I owned an undi- 
vided 1/8 was not correct. Sam Asheim would have 
owned an undivided one-half interest with me in placer 
claim No. 5 to the extent of $17,500 of gold dust if he 
had paid me one-half of the amount | paid to secure 
the right to said $17,500 of gold dust which he never 
did. 

Answer to Interrogatory No. 4. The persons 
named were interested as part owners with me in the 
placer mining claims described in my answer to the 2nd 
Interrogatory, and Asheim would have owned an 
interest in the $17,500 of gold dust if he had paid for 
the same which Asheim never did. 

Answer to Interrogatory No. 5. I believe I never 
owned any interest in the ground litigated in the suit 
referred to, but do not know the suit by its number. 

Answer to Interrogatory No. 6. Answered by 
reference to precedime Wanswer- 

Answer to Interrogatory No. 11. I have no 
knowledge as to the numbering of any of the suits in 
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the District Court of the Territory of Alaska, Fourth 
Division, but I owned the interests set forth in these 
corrected answers and believe the suit referred to is 
one in which | was interested to the extent before de- 
scribed. I also had an agreement with all the other 
part owners by which said owners interested in said 
claims, except David Cascaden, were to pay me 15 per 
cent for financing said suit and paying the expenses 
incidental thereto. The defendant, Henry Roden, was 
my attorney in said suit I refer to and wrongfully 
settled it while | was away from Alaska for much 
less than he was authorized to settle or compromise 
said suit for. 

Answer to Interrogatory No. 12. I have no 
knowledge as to the numbering of suits in the District 
of Alaska. I owned the interests described in answer 
to the second Interrogatory and believe the suit re- 
ferred to involved my interests in the claims described. 

Answer to Interrogatory No. 13. I received about 
99,500 from the Washington-Alaska Bank after my 
return to Alaska about April, 1910, which I believe had 
been deposited in that bank to my credit by the defend- 
ant, Henry Roden. 

ARTHUR E. GRIFFIN, 
Attonmey tor Etanitiin 


Indorsed: Notice. Filed in the U. S. District 
Court, Western Dist. of Washington, Northern Divis- 
jen, Mar. 23, 1915. Frank L. Crosby, Clerk. By E. 
m L., Deputy. 


NOTICE. 


To the above named defendant and Messrs. Farrell, 
Kkane and Stratton, attorneys for the defendant: 
You AND Eacu oF You Are hereby notified and 

will please take notice hereby that on the opening of 

emit at 9:30 a. m. om the 23d day of March, A. D. 

1915, the plaintiff will move to amend his second 

amended compiaint as follows, to-wit, by striking from 
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the fourth line of the fourth paragraph the following 
words: “and not otherwise representing the plaintiff.” 
. ARTHUR E. GRIFFIN, 
Attorney for elaine 


Indorsed: Notice. Filed in the U. S. District 
Court, Western Dist. of Washington, Northern Divis- 
ion, Mar. 23, 1915. Frank L. Crosby, Clerks Byam 
i i, Wepiuty. 


In the District Court of the United States for the 
Western District of Washington. 
Northern Division. 


WILLIAM DETTERING, Plaintiff, 
VS. 
Henry Ropen, Defendant. 


No. 2726, 


ORDER ENLARGING TIME: 


Now on this 17th day of November, 1915, upon 
motion of Attorneys for Defendant, and for sufficient 
cause appearing, it is ordered that the time within 
which the Clerk of this Court may prepare, certify 
and transmit to the United States Circuit. Court of 
Appeals the transcript of the record in this cause be, 
and the same is hereby extended to and including the 
31st day of December, 1915. 

JEREMIAH NETERER, District Judge. 


Indorsed: Order Enlarging Time to Send Tran- 
script to Circuit Court of Appeals. Filed in the U. S. 
District Court, Western Dist. of Washington, Northern 
Division, Nov. 17, 1915. Frank L. Crosby, Clerk. By 
EME L, Wepime. 


STIPULATION AS FO Meco: 


It is hereby stipulated by and between the parties 
hereto through their respective attorneys that the fol- 
lowing designated papers, together with plaintiff's Ex- 
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hibits A, B, C, D and E, and defendant’s Exhibits 1, 
Peand 3, Original Citation, Original Writ of Error, 
comprise all papers, exhibits, depositions or other pro- 
ceedings which are necessary to the hearing on said 
cause in the United States Circuit Court of Appeals, 
and in preparing the record in return to said Writ of 
Error, copies of such papers only, and no others, need 
be included. In preparing such papers all captions, 
except the name of the paper, and all verifications ex- 
Sept where specially noted herein may be omitted; all 
endorsements except to show the name of the paper 
and the date of filing and ali matter upon the covers 
of said papers, together with the numbering upon the 
pages shall be eliminated. 

Ist. All papers comprised in Transcript on Re- 
moval which includes the following: Affidavit of 
Service, Complaint, Notice, Petition of Removal, Bond 
on Removal, Order of Removal, Certificate of Superior 
Court Clerk (with captions, verifications and endorse- 
ments ). 

2nd. Amended Complaint. 

3rd. Demurrer to Amended Complaint. Opinion 
on Demurrer. 

4th. Second Amended Complaint. 

5th. Answer and Amended Answer to Second 
Amended Complaint. 


cull Neiice to Prodice. 

min Verdict. 

8th. Bill of Exceptions. Motion and Order ex- 
tending time for filing Bill of Exceptions. 

9th. Opinion on Motion for New Trial. 

10th. Judgment. 

llth. Petition for Allowing Writ of Error, with 
endorsements. 

iZie, Assisnment of Errors and prayer ior Re- 
versal, with endorsements. 

13th. Original copy of Writ of Error, with en- 
dorsements, captions and acceptances of service. 
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14th. Order granting Writ of Error, and fixing 
amount of bond. 
15th. Cost Bond on Writ of Error. 
loth. Citations with return of service, endorse- 
ments and captions thereon. 
17th. Stipulation as to Record. 
I8th. Order referring to Exhibits. 
19th. Notices filed March 23d, 1915. 
Dated this 19th day of November, 1915. 
ArTHuR E. GRIFFIN, 
GRIFFIN & GRIFFIN, 
Attorneys for Plaintiff. 
FARRELL, KANE & STRATTON, 
Attorneys for Defendant. 


Indorsed: Stipulation as to Record. Filed in the 
U. S. District Court, Western Dist. of Washington, 
Northern Division, Nov. 19, 1915. Eiank Ee G:ocpe 
Cen aby ei d... Went, 


In the District Court of the United States for the 
Western District of Washington. 
Northern Division. 


WILLIAM DETTERING, Plaintiff, 
VS. 
HENryY Ropen, Defendant. 


No. 2726 


CERTIFICATE OF CLERK Sea) camianecs 
COURT TO TRANSCRIPT ORC Gi saiade 


United States of America, Western District of Washh- 
in¢ton—ss. 

I, ®rank L. Crosby, Cletk of the Waited a stare. 
District Court for the Western District of Washing- 
ton, do hereby certify the foregoing printed pages, 
numbered from 1 to 147, inclusive, to be a full, true, 
correct and complete copy of so much of the record, 
papers and other proceedings in the above and fore- 
going entitled cause as are necessary to the hearing of 
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ear, cause on Writ of Error therem, in the United 
Siiecs Circnit Court of Appeals for tae Ninth Circuit, 
and as is stipulated for by counsel of record herein, as 
te same remain of record and on file in the office of 
the Clerk of said District Court, and that the same 
Samstituce the record om remrm to said Writ of Error 
herein from the judgment of said United States Dis- 
trict Court for the Western District of Washington to 
ane Wnmited States Cirenit Court of Appeals for the 
Ninth Circuit. 


I further certify the foilowing to be a full, true 
and correct statement of all expenses, costs, fees and 
charges incurred and paid in my office by or on behalf 
of the Defendant and Plaintiff in Error for making 
record, certificate or return to the United States Cir- 
em Court of Appeals for the Ninth Ciremiteim ihe 
above-entitled cause, to-wit: 


Glew. Ss nee (Sec. 826 Rh. See toma 
ing record, certificate or return-folios 


Lh ner el Teas ee. 500.00 
CGciiitieateron Clerk to tramseri@t-or record, 

SP O)) OS 2 a) Ca ee «2 ea 60 
Seale! said Ceriimeabe 702i cee: 20) 
Certificate of Clerk to Original Exhibits, 3 

RO 1G ae SiC eee nr A5 
Be meeo) Roctiel MC eieiiCd ier. ....... 1 aeete-cl es 20 
Statement-of cost of printing said tran- 

script of record, sneer and mite eee 144.00 

$244.00" 
Se TH-02O0O 


I hereby certify that the above cost for preparing 
and certifying said record, amounting to $70.00, has 
been paid me by Messrs. Farrell, Kane & Stratton, 
Pemerneys tor Vetendant and Plamtitft in Error. 


I further certify that I hereby attach and herewith 
transmit the original Writ of Error and original Cita- 
tion issued in this cause. 
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In Witness WHEREOF I have hereunto set my 
hand and affixed the seal of said District Court at 
Seattle, in said District, this 13th day of December, 
1915. 

(Seal) FRANK L. Crossy, Clerk. 


In the United States District Court for the Western 
District of Washington, Northern Division. 


WILLIAM DETTERING, Plaintiff, 
VS. 
Henry RopEen, Defendant. 


No. 27206. 
WRIT OF ERROR. 


United States of America—ss. 

The President of the United States of America, To the 
Judges of the District Court of the United States 
for the Western District of Washington, Northern 
Division, GREETING: 


Because of the judgment and proceedings, as also 
in the rendition of the judgment of the plea which is 
in the said District Court before you, or some of you, 
between William Dettering and Henry Roden, a mani- 
fest error hath happened, to the great damage of the 
said Henry Roden, defendant, as is said and appears 
by the Complaint, we being willing that such error, if 
any hath been, should be duly corrected and full and 
speedy justice done to the party aforesaid, in this 
behalf, do command you, if any judgment be therein 
given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all 
things concerning the same to the Justice of the United 
States Circuit Court of Appeals for the Ninth Circuit, 
at the court-room of said Court in the City of San 
Francisco, in the State of California, together with 
this Writ, so that you have the same at the said place 
before the Justice aforesaid, within thirty (30) days 
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from the date of this writ, that the record and proceed- 
ings aforesaid being inspected the said Justice of the 
said Circuit Court of Appeals may cause further to be 
done therein to correct that error what of right and 
according to the law and custom of the United States 
ought to be done. 


Witness the Honorable Edward D. White, Chieti 
Imenceomiune Supreme Court of tlle United States, the 
Zineday of Oeteber, it"ihne year of onr Lord one 
thousand nine hundred and fifteen, and of the Inde- 
pendence of the United States the one hundredth and 
thirty-ninth. 

FRANK L. Crossy, Clerk. 

Ep M. Laxin, Deputy. 
Clerk of the said District Court 
of the United Statesmen. te 
Western District of Washing- 
ton. 


The foregoing Writ is hereby allowed this 27th 
dayeot October, 1915. 
JEREMIAH NETERER, 
Uinited States Wistrict Judge 
for tune =v ester wlicttict Or 
Washington. 


Copy of the within Writ of Error received, and 
due service of same acknowledged this 27th day of 
October, 1915. 

GRIFFIN & GRIFFIN, 
Attorneys for Plaintiff. 


Indorsed: Writ of Error. Filed in the U. S. Dis- 
trict Court, Western Dist. of Washington, Northern 
Mrnerom, et. 27, 1915. Frank L. Crosby, Clerk By 
Ed M. Lakin, Deputy. 
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In the United States District Court for the Western 
District of Washington, Northern Division. 


WILLIAM DETTERING, Plaintiff, 
VS. 
HENRY Ropen, Defendant. 


No. 2726. 
CIO eS ONG 


jive United States of America—ss. 


The President of the United States—To WriitiaAm 
DETTERING, and his Attorneys—GREETING: 


You ARE HEREBY CITED AND ADMONISHED to be 
and appear at the United States Circuit Court of Ap- 
meals tor the Ninth Circtit, to be helt ities eig en 
San Francisco, in the State of California, within thirty 
(30) days from the date of this Writ, pursuant to the 
terms of a Writ of Error filed in the Clerk’s office of 
the District Court of the United States for the Western 
District of Washington, Northern Division, wherein 
William Dettering is plantiff and Henry Roden is 
defendant; to show cause, if any there be, why the 
judgment in said Writ of Error mentioned should not 
be corrected and speedy justice should not be done to 
the parties in that behalf. 


Witness the Honorable Edward D. White, Chief 
Justice of the Supreme Court of the United States of 
America, this 27th day of October, A. D. one thousand 
nine hundred and fifteen, and of the Independence of 
the United States one hundred thirty-nine. 

Dated this 27th day of October, eile: 

JEREMIATY NETERER, 
United States WDisirict Wentice 
presiding in the United States 
District Court ior the VVestem 
District of Washington, North- 
ern Division. 
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Attest: Frank L. Crospy, Clerk. 
By Ep M. Laxin, Deputy. 
Clerk of the United States Dis- 
trict Court for the Western Dis- 
trict of Washington. 


I hereby acknowledge due and regular service of 
the foregoing Citation in the City of Seattle this 27th 
way or October, lois. 

GRIFFIN & GRIFFIN, 
Attorneys for William Detter- 


ing. 
ME URN ON SPRY ICE (OR Viel 


United States of America, Western District of Wash- 
ington—ss. 
iiereby certiiy and return thats) scumecdmiune an 
nexed Citation on the therein-named Service made on 
William Dettering by serving Griffin & Griffin, Attys. 
of record for plaintiff, by leaving a certifed copy with 
A. E. Griffin. Served A. B. Griffin, a member of the 
firm of Griffin & Griffin, by leaving a certifed copy with 
A. E. Griffin, by handing to and leaving a true and 
correct copy thereof with A. E. Griffin, personally, at 
Seattle, Washington, in said District, on the 28th day 
eee, A. D. 1915. 
Joun M. Boyte, U. S. Marshal. 
By Morton D. WAINWRIGHT, 
Deputy. 


Marshal's Fees, $4.12. 


Nedensed: Citation. Filedin the WU, So Wistrict 
Court, Western District of Washington, Northern 
Wirvision, Oct. 27, 1915. Frank L. Crosby, Clerk. By 
a Wl. Lakin, Deputy. 


